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§ 16-13-24 PUBLIC HEALTH
jurisdiction and authority provided by this section does not extend to high-
ways, road and drainage easements, and/or stormwater facilities constructed,
owned and/or operated by the West Virginia division of highways and no rates,
fees or charges for stormwater services or costs of compliance may be assessed
against highways, road and drainage easements, and/or stormwater facilities
constructed, owned and/or operated by the West Virginia division of highways.

B o . e

(1955, c. 135; 1967, c. 105; 1994, c. 61; 2001, c. 212.)

Effect of amendment of 2001. — Acts
2001, c. 212, effective July 13, 2001. substituted
“the” for “such” throughout. substituted “the”
for “said” throughout, inserted “fees” following
“rates” throughout; in the first paragraph, in-
serted “and/or stormwater system” following
“existing sewer system”. inserted ‘“or
stormwater system” following “such sewer sys-
tem”; in the second paragraph, inserted “or
stormwater” following “sewage”, inserted “or

stormwater facilities” following “sewer facili-
ties”; in the fourth paragraph, added “or entire
stormwater works” to the end; in the sixth
paragraph, deleted “such” following “fixing” and
“publication of”; in the eighth paragraph, de-
leted “such” preceding “rates” twice; and in the
last paragraph, added the proviso.

Applied in City of Morgantown v. Town of
Star City, 156 W. Va. 529, 195 S.E.2d 166
(1973).

§ 16-13-24. Article to be construed liberally.

This article being necessary for the public health, safety and welfare, it shall
be liberally construed to effectuate the purpose thereof. (1933, Ex. Sess., c. 25,

§ 24)

Quoted in West Virginia Water Serv. Co. v.
Cunningham, 143 W. Va. 1, 98 S.E.2d 891
(1957).

ARTICLE 13A.

PUBLIC SERVICE DISTRICTS FOR WATER, SEWERAGE
AND GAS SERVICES.

Sec.

16-13A-1. Legislative findings.

16-13A-1a. Jurisdiction of the public service
commission.

16-13A-1b. County commissions to develop
plan to create, consolidate,
merge, expand or dissolve pub-
lic service districts.

16-13A-1c. General purpose of districts.

16-13A-2. Creation of districts by county com-
mission; enlarging, reducing,
merging, or dissolving district;
consolidation; agreements, etc.;
infringing upon powers of
county commission; filing list of
members and districts with the
secretary of state.

16-13A-3. District to be a public corporation
and political subdivision; pow-
ers thereof, public service
boards.

Sec.

16-13A-3a. Removal of members of public ser-
vice board.

16-13A-4. Board chairman; members’ com-
pensation; procedure; district
name.

16-13A-5. General manager of board.

16-13A-6. Employees of board.

16-13A-7. Acquisition and operation of dis-
trict properties.

16-13A-8. Acquisition and purchase of public
service properties; right of emi-
nent domain; extraterritorial
powers.

16-13A-9. Rules; service rates and charges;
discontinuance of service; re-
quired water and sewer connec-
tions; lien for delinquent fees.

16-13A-9a. Limitations with respect to foreclo-
sure.
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PUBLIC SERVICE DISTRICTS

Sec.
16-13A-10.
16-13A-11.

Budget.

Accounts; audit.

16-13A-12. Disbursement of district funds.

16-13A-13. Revenue bonds.

16-13A-14. Items included in cost of proper-
ties.

16-13A-15. Bonds may be secured by trust in-
denture.

16-13A-16. Sinking fund for revenue bonds.

16-13A-17. Collection, ete., of revenues and en-
forcement of covenants; default;
suit, etc.,, by bondholder or
trustee to compel performance
of duties; appointment and pow-
ers of receiver.

16-13A-18. Operating contracts.

16-13A-18a. Sale, lease or rental of water,

sewer or gas system by district:

distribution of proceeds.

Textbooks. — Instructions for Virginia and
West Virginia, Publisher’'s Editorial Staff
(Michie).

Constitutionality. — The act from which
this article was derived, authorizing the cre-
ation of public service districts by the county
courts of this State, defining the powers and
duties of the governing boards of such districts
in the acquisition, construction, maintenance,
operation, improvement and extension of prop-
erty supplying water and sewerage services,
and authorizing the issuance of bonds of such
districts payable solely from revenue to be
derived from the operation of such properties,
does not violate any provision of the Constitu-
tion of this State or the Fourteenth Amendment
to the Constitution of the United States. State
ex rel. McMillion v. Stahl, 141 W. Va. 233, 89
S.E.2d 693 (1955).

§ 16-13A-1

Sec.

16-13A-19. Statutory mortgage lien created;
foreclosure thereof.

Refunding revenue bonds.

Complete authority of article; lib-
eral construction; district to be
public instrumentality; tax ex-
emption.

Validation of prior acts and pro-
ceedings of county courts for
creation of districts, inclusion of
additional territory, and ap-
pointment of members of dis-
trict boards.

Validation of acts and proceedings
of public service boards.

16-13A-24. Acceptance of loans, grants or tem-
porary advances.

Borrowing and bond issuance; pro-
cedure.

16-13A-20.
16-13A-21.

16-13A-22.

16-13A-23.

16-13A-25.

Purpose. — The purpose of this article is to
provide water and sewerage facilities in unin-
corporated districts. State ex rel. McMillion v.
Stahl, 141 W. Va. 233, 89 S.E.2d 693 (1955).

The title to Acts 1953, ¢. 147, is sufficient to
give a fair and reasonable index to all of the
purposes of the act. State ex rel. McMillion v.
Stahl, 141 W. Va. 233, 89 S.E.2d 693 (1955).

Public utilities. — Public service districts
are “public utilities” because they are required
to pay a special license fee pursuant to § 24-3-6
for support of the public service commission. 50
Op. Att'y Gen. 447 (1963).

Cited in Berkeley County Pub. Serv. Dist. v.
Vitro Corp. of Am., 152 W. Va. 252, 162 S.E.2d
189 (1968); State v. Neary, 179 W. Va. 115, 365
S.E.2d 395 (1987). McClung Invs., Inc. v. Green
Valley Community Pub. Serv. Dist. 199 W. Va.
490, 485 S.E.2d 434 (1997).

§ 16-13A-1. Legislative findings.

The Legislature of the state of West Virginia hereby determines and finds
that the present system of public service districts within the state has provided
a valuable service at a reasonable cost to persons who would otherwise have
been unable to obtain public utility services. To further this effort, and to
ensure that all areas of the state are benefiting from the availability of public
service district utility services and to further correct areas with health
hazards, the Legislature concludes that it is in the best interest of the public
to implement better management of public service district resources by
expanding the ability and the authority of the public service commission to
assist public service districts by offering advice and assistance in operational,

financial and regulatory affairs.
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§ 16-13A-1a PUBLIC HEALTH

In addition to the expanded powers which shall be given to the public service
commission, the Legislature also concludes that it is in the best interest of the
public for each county commission to review current technology available and
consider consolidating existing public service districts where it is feasible and
will not result in the interference with existing bond instruments. Further, if
such consolidation is not feasible, the Legislature finds that it is in the best
interest of the public for each county commission to review current technology
available and consider consolidating or centralizing the management of public
service districts within its county or multi-county area to achieve efficiency of
operations. The Legislature also finds that additional guidelines should be
imposed on the creation of new public service districts and that county
commissions shall dissolve inactive public service districts as hereinafter
provided. The Legislature also finds that the public service commission shall
promulgate rules and regulations fo effectuate the expanded powers given to
the commission relating to public service districts. (1953, ¢. 147; 1980, c. 60;
1986, c. 81.)

Authority of county commissions. — The
county courts {now county commissions) may
not supersede the authority delegated by them
to public service districts created in accordance
with the provisions of this article. Op. Atty
Gen., June 27, 1973.

Public service district — Authority. — A
public service district. which was created only
for the purposes of furnishing water services,

Coal Co., 156 W, Va, 606, 195 S.E.2d 647 (1973).
Public service district — Purpose. — The
purpose for the creation of a public service
district may be ascertained by a review of the
order establishing the district and the history
behind the creation of the district (the notice of
hearing and hearings held prior to the creation
of the district). Op. Att’y Gen., July 8, 1976.
Cited in State ex rel. APCO v. Gainer, 149 W.

has no power to condemn real estate for sewer- Va. 740, 143 S.E.2d 351 (1965); Shobe v.
age facilities. Canyon Pub. Serv. Dist. v. Tasa  Latimer, 162 W. Va. 779, 253 S.E.2d 54 (1979).

§ 16-13A-1a. Jurisdiction of the public service commis-
sion.

The jurisdiction of the public service commission relating to public service
districts shall be expanded to include the following powers, and such powers
shall be in addition to all other powers of the public service commission set
forth in this code:

(a) To study, modify, approve, deny or amend the plans created under section
one-b [§ 16-13A-1b] of this article for consolidation or merger of public service
districts and their facilities, personnel or administration;

(b) To petition the appropriate circuit court for the removal of a public
service district board member or members; and

(¢) To create by general order a separate division within the public service
commission to provide assistance to public service districts in technological,
operational, financial and regulatory matters. (1986, c. 81.)

Cited in State ex rel. Water Dev. Auth. v.
Northern Wayne County Pub. Serv. Dist., 195
W. Va. 133, 464 S.E.2d 777 (1995).




PUBLIC SERVICE DISTRICTS § 16-13A-1¢c

§ 16-13A-1b. County commissions to develop plan to cre-
ate, consolidate, merge, expand or dissolve
public service districts.

Each county commission shall conduct a study of all public service districts
which have their principal offices within its county and shall develop a plan
relating to the creation, consolidation, merger, expansion or dissolution of such
districts or the consolidation or merger of management and administrative
services and personnel and shall present such plan to the public service
commission for approval, disapproval, or modification: Provided, That within
ninety days of the effective date of this section each county commission in this
state shall elect either to perform its own study or request that the public
service commission perform such study. Each county commission electing to
perform its own study has one year from the date of election to present such
plan to the public service commission. For each county wherein the county
commission elects not to perform its own study, the public service commission
shall conduct a study of such county. The public service commission shall
establish a schedule for such studies upon a priority basis, with those counties
perceived to have the greatest need of creation or consolidation of public
service districts receiving the highest priority. In establishing the priority
schedule, and in the performance of each study, the bureau of public health and
the division of environmental protection shall offer their assistance and
cooperation to the public service commission. Upon completion by the public
service commission of each study, it shall be submitted to the appropriate
county commission for review and comment. Each county commission has six
months in which to review the study conducted by the public service commis-
sion, suggest changes or modifications thereof, and present such plan to the
public service commission. All county plans, whether conducted by the county
commission itself or submitted as a result of a public service commission study,
shall, by order, be approved, disapproved or modified by the public service
commission in accordance with rules promulgated by the public service
commission and such order shall be implemented by the county commission.
(1986, c. 81; 1994, c. 61.)

§ 16-13A-1c. General purpose of districts.

Any territory constituting the whole or any part of one or more counties in
the state so situated that the construction or acquisition by purchase or
otherwise and the maintenance, operation, improvement and extension of,
properties supplying water or sewerage services or gas distribution services or
all of these within such territory, will be conducive to the preservation of the
public health, comfort and convenience of such area, may be constituted a
public service district under and in the manner provided by this article. The
words “public service properties,” when used in this article, shall mean and
include any facility used or to be used for or in connection with (1) the
diversion, development, pumping, impounding, treatment, storage, distribu-
tion or furnishing of water to or for the public for industrial, public, private or
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§ 16-13A-2 PUBLIC HEALTH
other uses (herein sometimes referred to as “water facilities”). (2} the collec-
tion, treatment, purification or disposal of liquid or solid wastes, sewage or
industrial wastes (herein sometimes referred to as “sewer facilities” or "land-
fills”) or (3) the distribution or the furnishing of natural gas to the public for
industrial, public. private or other uses (herein sometimes referred to as “gas
utilities or gas system”). {1986, c. 81.)

§ 16-13A-2. Creation of districts by county commission;
enlarging, reducing, merging, or dissolving
district; consolidation; agreements, etc.; in-
fringing upon powers of county commission;
filing list of members and districts with the
secretary of state.

(a) The county commission of any county may propose the creation, enlarge-
ment, reduction, merger, dissolution, or consolidation of a public service
district by any of the following methods: (1) on its own motion by order duly
adopted, (2) upon the recommendation of the public service commission, or (3)
by petition of twenty-five percent of the registered voters who reside within the
limits of the proposed public service district within one or more counties. The
petition shall contain a description, including metes and bounds, sufficient to
identify the territory to be embraced therein and the name of such proposed
district: Provided, That after the effective date of this section, no new public
service district shall be created, enlarged, reduced, merged, dissolved or
consolidated under this section without the written consent and approval of
the public service commission, which approval and consent shall be in
accordance with rules promulgated by the public service commission and may
only be requested after consent is given by the appropriate county commission
or commissions pursuant to this section. Any territory may be included
regardless of whether or not the territory includes one or more cities,
incorporated towns or other municipal corporations which own and operate
any public service properties and regardless of whether or not it includes one
or more citles, incorporated towns or other municipal corporations being
served by privately owned public service properties: Provided, however, That
the same territory shall not be included within the boundaries of more than
one public service district except where the territory or part thereof'is included
within the boundaries of a separate public service district organized to supply
water, sewerage services or gas facilities not being furnished within such
territory or part thereof: Provided further, That no city, incorporated town or
other municipal corporation shall be included within the boundaries of the
proposed district except upon the adoption of a resolution of the governing body
of the city, incorporated town or other municipal corporation consenting.

(b) The petition shall be filed in the office of the clerk of the county
commission of the county in which the territory to constitute the proposed
district is situated, and if the territory is situated in more than one county,
then the petition shall be filed in the office of the clerk of the county
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PUBLIC SERVICE DISTRICTS § 16-13A-2

commission of the county in which the major portion of the territory extends,
and a copy thereof (omitting signatures) shall be filed with each of the clerks
of the county commission of the other county or counties into which the
territory extends. The clerk of the county commission receiving such petition
shall present it to the county commission of the county at the first regular
meeting after the filing or at a special meeting called for the consideration
thereof.

(c) When the county commission of any county enters an order on its own
motion proposing the creation, enlargement, reduction, merger, dissolution or
consolidation of a public service district, as aforesaid, or when a petition for the
creation is presented, as aforesaid, the county commission shall at the same
session fix a date of hearing in the county on the creation, enlargement,
reduction, merger, dissolution or consolidation of the proposed public service ]
district, which date so fixed shall be not more than forty days nor less than o
twenty days from the date of the action. If the territory proposed to be included 'j,
is situated in more than one county, the county commission, when fixing a date |[
of hearing, shall provide for notifying the county commission and clerk thereof A
of each of the other counties into which the territory extends of the date so 1 |
fixed. The clerk of the county commission of each county in which any territory |
in the proposed public service district is located shall cause notice of the
hearing and the time and place thereof, and setting forth a description of all of
the territory proposed to be included therein to be given by publication as a
Class I legal advertisement in compliance with the provisions of article three
[§§ 59-3-1 et seq.], chapter fifty-nine of this code, and the publication area for
the publication shall be by publication in each city, incorporated town or
municipal corporation if available in each county in which any territory in the !
proposed public service district is located. The publication shall be at least ten (
days prior to the hearing.

{d) In all cases where proceedings for the creation, enlargement, reduction,
merger, dissolution or consolidation of the public service districts are initiated
by petition as aforesaid, the person filing the petition shall advance or
satisfactorily indemnify the payment of the cost and expenses of publishing the
hearing notice, and otherwise the costs and expenses of the notice shall be paid
in the first instance by the county commission out of contingent funds or any
other funds available or made available for that purpose. In addition to the
notice required herein to be published, there shall also be posted in at least five
conspicuous places in the proposed public service district, a notice containing
the same information as is contained in the published notice. The posted
notices shall be posted not less than ten days before the hearing.

(e) All persons residing in or owning or having any interest in property in
the proposed public service district shall have an opportunity to be heard for
and against its creation, enlargement, reduction, merger, dissolution or
consolidation. At the hearing the county commission before which the hearing |
is conducted shall consider and determine the feasibility of the creation, v
enlargement, reduction, merger, dissolution or consolidation of the proposed i

]

a A A e A DS b et b b 08 st S e 4 ALl

district. If the county commission determines that the construction or acqui-
sition by purchase or otherwise and maintenance, operation, improvement and
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§ 16-13A-2 PUBLIC HEALTH
extension of public service properties by the public service district will be
conducive to the preservation of public health, comfort and convenience of such
area, the county commission shall by order create, enlarge, reduce, merge,
dissolve or consolidate such public service district. If the county commission,
after due consideration, determines that the proposed district will not be
conducive to the preservation of public health, comfort or convenience of the
area or that the creation, enlargement, reduction, merger, dissolution or
consolidation of the proposed district as set forth and described in the petition
or order is not feasible, it may refuse to enter an order creating the district or
it may enter an order amending the description of the proposed district and
create, enlarge, reduce, merge, dissolve or consolidate the district as amended.

(f) If the county commission determines that any other public service
district or districts can adequately serve the area of the proposed public service
district, whether by enlargement, reduction, merger, dissolution or consolida-
tion, it shall refuse to enter the order, but shall enter an order creating,
enlarging, reducing, merging, dissolving or consolidating the area with an
existing public service district, in accordance with rules adopted by the public
service commission for such purpose: Provided, That no enlargement of a
public service district may occur if the present or proposed physical facilities of
the public service district are determined by the appropriate county commis-
sion or the public service commission to be inadequate to provide such enlarged
service. The clerk of the county commission of each county into which any part
of such district extends shall retain in his office an authentic copy of the order
creating, enlarging, reducing, merging, dissolving or consolidating the district:
Provided, however, That within ten days after the entry of an order creating,
enlarging, reducing, merging, dissolving or consolidating a district, such order
must be filed for review and approval by the public service commission. The
public service commission shall provide a hearing in the affected county on the
matter and may approve, reject or modify the order of the county commission
if it finds it is in the best interests of the public to do so. The public service
commission shall adopt rules relating to such filings and the approval,
disapprdval or modification of county commission orders for creating, enlarg-
ing, merging, dissolving or consolidating districts. The provisions of this
section shall not apply to the implementation by a county commission of an
order issued by the public service commission pursuant to this section and
section one-b [§ 16-13A-1b] of this article.

(g) The county commission may, if in its discretion it deems it necessary,
feasible and proper, enlarge the district to include additional areas, reduce the
area of the district, where facilities, equipment, service or materials have not
been extended, or dissolve the district if inactive or create or consolidate two or
more such districts. If consolidation of districts is not feasible, the county
commission may consolidate and centralize management and administration
of districts within its county or multi-county area to achieve efficiency of
operations: Provided, That where the county commission determines on its
own motion by order entered of record, or there is a petition to enlarge the
district, merge and consolidate districts, or the management and administra-
tion thereof, reduce the area of the district or dissolve the district if inactive,
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all of the applicable provisions of this article providing for hearing, notice of
hearing and approval by the public service commission shall apply. The
commission shall at all times attempt to bring about the enlargement or
merger of existing public service districts in order to provide increased services
and to eliminate the need for creation of new public service districts in those
areas which are not currently serviced by a public service district: Provided,
however, That where two or more public service districts are consolidated
pursuant to this section, any rate differentials may continue for the period of
bonded indebtedness incurred prior to consolidation. The districts may not
enter into any agreement, contract or covenant that infringes upon, impairs,
abridges or usurps the duties, rights or powers of the county commission, as set
forth in this article, or conflicts with any provision of this article.

(h) A list of all districts and their current board members shall be filed by
the county commission with the secretary of state and the public service
commission by the first day of July of each year. (1953, c. 147; 1965, c. 134;
1967, c¢. 105; 1975, c. 140; 1980, c. 60; 1981, c. 124; 1986, c. 81; 1995, c¢. 125.)

Editor’s notes. — Concerning the reference
in (a) to “the effective date of this section,” this
language was added by Acts 1986, c. 81, and
became effective June 6, 1986.

Textbooks. — Instructions for Virginia and
West Virginia, Publisher’s Editorial Staff
(Michie).

Constitutionality. — There is no unlawful
delegation of legislative power to the county
courts (now county commissions) of this State
under this section in violation of W. Va, Const.,
art. V, § 1, and art. VI, § 1. State ex rel.
McMillion v. Stahl, 141 W. Va. 233, 89 S.E.2d
693 (1955).

There is no unconstitutional delegation of
judicial functions to the county court (now
county commission) made by this section. State
ex rel. McMillion v. Stahl, 141 W. Va, 233, 89
S.E.2d 693 (1955).

Authority of commission and voters, —
(1) Only the county commission has the affir-
mative authority to create, enlarge or reduce a
public service district; (2) in the absence of any
action by a county commission, the requisite
number of qualified voters in the affected geo-
graphic area may petition a county commission
to create, enlarge or reduce a public service
district, and, that upon the filing of such peti-
tion, a hearing shall be held thereon; (3) the
county commission may, in its discretion, refuse
to act in an affirmative manner upon such
formal petition for creation, enlargement or
reduction of such public service district, which
action is not subject to protest or public refer-
endum; (4) the county commission may, on its
own motion or on the basis of such proper
petition, enter an order creating, enlarging or
red.ucing a public service district, which such
action and order are subject to a hearing requir-
Ing proper notice, and a formal protest and
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public referendum depending upon the number
of qualified voters who protest such action. Op.
Att'y Gen., Nov. 13, 1975.

Authority of court. — A county court (now
county commission) has authority to add sew-
erage services to the facilities of a public service
district which was created for the purpose of
furnishing water services, under appropriate
proceedings. Canyon Pub. Serv. Dist. v. Tasa
Coal Co., 156 W. Va. 606, 195 S.E.2d 647 (1973).

Compliance. — The provisions of this sec-
tion relating to the filing of the petition or
motion of the county court (now county commis-
sion), the description of the territory to be
embraced and like provisions are mandatory,
but the use of the word “shall,” in relation to the
requirements for the posting and publication of
notice and the time of setting the hearing are
directory and require only substantial compli-
ance. Canyon Pub. Serv. Dist. v. Tasa Coal Co.,
156 W. Va. 606, 195 S.E.2d 647 (1973).

Merger or consolidation of districts. —
This section authorizes either merger or con-
solidation of public service districts. Op. Att’y
Gen., June 12, 1985, No. 9.

A merger or consolidation results in one cor-
poration which, in the case of merger, will be
the corporation designated by the commission-
ers as the surviving corporation, and with re-
spect to a consolidation, will be a new corporate
entity. Op. Att’y Gen., June 12, 1985, No. 9.

Overlapping districts. — Where there is
no bond indebtedness outstanding to be paid by
a public service district, the county commission
creating a public service district may under-
take to enlarge or reduce the areas of various
overlapping districts or may even consolidate
the overlapping districts into one district. Op.
Att'y Gen., July 8, 1976.

Public corporation. — A public service




§ 16-13A-3 PUBLIC HEALTH

district 15 a public corporation and does not referendum. the language “shall apply with like
come within the consuitutional inhibition re- effect as if a district were being created” can
quiring all corporations to be created by gen-  mean only that a protest against enlargement
eral law. State ex rel. McMillion v. Stahl. 141 W, or reduction likewise triggers a referendum.
Va. 233. 89 S.E.2d 693 11955). Op. Att'y Gen.. Nov. 13, 19753,

Referendum. — There is no authority for ‘-\pphed in Berke]ey County Pub. Serv.
voters. by written protest or otherwise. to force  Sewer Dist. v West Va. Pub. Serv. Comm’'n. 204
a referendum upon the 1ssue of whether or not . V3. 279, 512 S.E.2d 201 (1998).

a created public service district should be con- Cited in State v. Nearv. 179 W. Va. 115, 365
tinued or abolished. 52 Op. Att'y Gen. 33¢1966). g E 24 395 .1987). .

“Shall apply with like effect,” etc. —
Because a protest against creation triggers a

§ 16-13A-3. District to be a public corporation and politi-
cal subdivision; powers thereof; public service
boards. :

From and after the date of the adoption of the order creating any public
service district, it is a public corporation and political subdivision of the state,
but without any power to levy or collect ad valorem taxes. Each district may
acquire, own and hold property, both real and personal, in its corporate name,
and may sue, may be sued, may adopt an official seal and may enter into
contracts necessary or incidental to its purposes, including contracts with any
city, incorporated town or other municipal corporation located within or
without its boundaries for furnishing wholesale supply of water for the
distribution system of the city, town or other municipal corporation, and
contract for the operation, maintenance, servicing, repair and extension of any
properties owned by it or for the operation and improvement or extension by
the district of all or any part of the existing municipally owned public service
properties of any city, incorporated town or other municipal corporation
included within the district: Provided, That no contract shall extend beyond a
maximum of forty years, but provisions may be included therein for a renewal
or successive renewals thereof and shall conform to and comply with the rights
of the holders of any outstanding bonds issued by the municipalities for the
public service properties.

The powers of each public service district shall be vested in and exercised by
a public service board consisting of not less than three members, who shall be
persons residing within the district, who possess certain educational, business
or work experience which will be conducive to operating a public service
district. Each board member shall, within six months of taking office, success-
fully complete the training program to be established and administered by the
public service commission in conjunction with the division of environmental
protection and the bureau of public health. Board members shall not be or
become pecuniarily interested, directly or indirectly, in the proceeds of any
contract or service, or in furnishing any supplies or materials to the district nor
shall a former board member be hired by the district in any capacity within a
minimum of twelve months after board member’s term has expired or such
board member has resigned from the district board. The members shall be
appointed in the following manner;

Each city, incorporated town or other municipal corporation having a
population of more than three thousand but less than eighteen thousand is
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entitled to appoint one member of the board, and each city, incorporated town
or other municipal corporation having a population in excess of eighteen
thousand shall be entitled to appoint one additicnal member of the board for
each additional eighteen thousand population. The members of the board
representing such cities, incorporated towns or other municipal corporations
shall be residents thereof and shall be appointed by a resolution of the
governing bodies thereof and upon the filing of a certified copy or copies of the
resolution or resolutions in the office of the clerk of the county commission
which entered the order creating the district, the persons so appointed become
members of the board without any further act or proceedings. If the number of
members of the board so appointed by the governing bodies of cities, incorpo-
rated towns or other municipal corporations included in the district equals or
exceeds three, then no further members shall be appointed to the board and
the members so appointed are the board of the district except in cases of
merger or consolidation where the number of board members may equal five.

If no city, incorporated town or other municipal corporation having a
population of more than three thousand is included within the district, then
the county commission which entered the order creating the district shall
appoint three members of the board, who are persons residing within the
district and residing within the state of West Virginia, which three members
become members of the board of the district without any further act or
proceedings except in cases of merger or consolidation where the number of
board members may equal five.

If the number of members of the board appointed by the governing bodies of
cities, incorporated towns or other municipal corporations included within the
district is less than three, then the county commission which entered the order
creating the district shall appoint such additional member or members of the
board, who are persons residing within the district, as is necessary to make the
number of members of the board equal three except in cases of merger or
consolidation where the number of board members may equal five, and the
member or members appointed by the governing bodies of the cities, incorpo-
rated towns or other municipal corporations included within the district and
the additional member or members appointed by the county commission as
aforesaid, are the board of the district. A person may serve as a member of the
board in one or more public service districts.

The population of any city, incorporated town or other municipal corpora-
tion, for the purpose of determining the number of members of the board, if
any, to be appointed by the governing body or bodies thereof, is the population
stated for such city, incorporated town or other municipal corporation in the
last official federal census.

Notwithstanding any provision of this code to the contrary, whenever a
district is consolidated or merged pursuant to section two [§ 16-13A-2] of this
article, the terms of office of the existing board members shall end on the
effective date of the merger or consolidation. The county commission shall
appoint a new board according to rules promulgated by the public service
commission. Whenever districts are consolidated or merged no provision of this
code prohibits the expansion of membership on the new board to five.
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The respective terms of office of the members of the first board shall be fixed
by the county commission and shall be as equally divided as may be, that is
approximately one third of the members for a term of two yvears. a like number
for a term of four vears, the term of the remaining member or members for six
vears, from the first day of the month during which the appointments are
made. The first members of the board appointed as aforesaid shall meet at the
office of the clerk of the county commission which entered the order creating
the district as soon as practicable after the appointments and shall qualify by
taking an cath of office: Provided. That any member or members of the board
may be removed from their respective office as provided in section three-a
[§ 16-13A-3a} of this article.

Any vacancy shall be filled for the unexpired term within thirty days,
otherwise successor members of the beard shall be appointed for terms of six
years and the terms of office shall continue until successors have been
appointed and qualified. All successor members shall be appointed in the same
manner as the member succeeded was appointed. The district shall provide to
the public service commission, within thirty days of the appointment, the
following information: The new board member’s name, home address, home
and office phone numbers, date of appointment, length of term, who the new
member replaces and if the new appointee has previously served on the board.
The public service commission shall notify each new board member of the legal
obligation to attend training as prescribed in this section.

The board shall organize within thirty days following the first appointments
and annually thereafter at its first meeting after the first day of January of
each year by selecting one of its members to serve as chair and by appointing
a secretary and a treasurer who need not be members of the board. The
secretary shall keep a record of all proceedings of the board which shall be
available for inspection as other public records. Duplicate records shall be filed
with the county commission and shall include the minutes of all board
meetings. The treasurer is lawful custodian of all funds of the public service
district and shall pay same out on orders authorized or approved by the board.
The secretary and treasurer shall perform other duties appertaining to the
affairs of the district and shall receive salaries as shall be prescribed by the
board. The treasurer shall furnish bond in an amount to be fixed by the board
for the use and benefit of the district.

The members of the board, and the chair, secretary and treasurer thereof,
shall make available to the county commission, at all times, all of its books and
records pertaining to the district’s operation, finances and affairs, for inspec-
tion and audit. The board shall meet at least monthly. (1953, ¢. 147; 1965, c.
134: 1971, c. 72; 1981, c. 124; 1983, ¢. 166; 1986, c. 81; 1994, c. 61; 1997, c. 159.)

Textbooks. — Instructions for Virginia and
West Virginia. Publisher’s Editorial Staff
(Michie).

W. Va. Law Review. — Fizher, “The Scope of
Title Examination in West Virginia: Can Rea-
sonable Minds Differ?.” 98 W. Va. L. Rev. 449
11996).

Authority of districts. — Public service
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districts are agents of the county commission
by which they were created, having no author-
ity other than that expressly set out in this
article. Op. Att'y Gen.. July 8, 1976.
Compensation for additional duties. —
Board members of a public service district could
not be compensated for performing the duties of
treasurer and/or secretary. or for reading
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meters for the public service district. Op. Att'y
Gen., July 14, 1988, No. 2.

Exemptions. — Public service districts of
West Virginia are political subdivisions of the
State, and as such, they are specifically, by
express statute, exempted from the duty of
paying registration fees (provided by § 17A-10-
8), the privilege tax (imposed by § 17A-3-4),
and the certificate of title charge irequired by
§ 17A-3-4). 49 Op. Att'y Gen. 131 (1961).

§ 16-13A-4

Furnishing water to another state, — A
public service district may furnish water whole-
sale in bulk quantities to a municipal corpora-
tion in another state. 51 Op. Att'v Gen. 739
{1966),

Applied in McCloud v. Salt Rock Water Pub.
Serv. Dist.. 207 W. Va. 433, 533 S.E.2d 679
(2000). ]

Cited in State v. Neary. 179 W. Va. 115, 365
S.E.2d 395 (1987).

§ 16-13A-3a. Removal of members of public service board.

The county commission or the public service commission or any other .
appointive body creating or establishing a public service district under the IE
provisions of this article, or any group of five percent or more of the customers |
of a public service district, may petition the circuit court of the county in which 1k
the district maintains its principal office for the removal of any member of the g
governing board thereof for consistent violations of any provisions of this '
article, for reasonable cause which includes, but is not limited to, a continued l
failure to attend meetings of the board, failure to diligently pursue the '
objectives for which the district was created, or failure to perform any other
duty either prescribed by law or required by a final order of the public service
commission or for any malfeasance in public office. Any board member charged _
with a violation under this section who offers a successful defense against such Coy
charges shall be reimbursed for the reasonable costs of such defense from : ,'
district revenues. Such costs shall be considered as costs associated with rate
determination by the public service district and the public service commission. :
If the circuit court judge hearing the petition for removal finds that the charges
are frivolous in nature, the judge may assess all or part of the court costs, plus \
the reasonable costs associated with the board member’s defense, against the .
party or parties who petitioned the court for the board member’s removal. '
(1963, c. 75; 1971, c. 72; 1981, c. 124; 1986, c. 81.)

Textbooks. — Instructions for Virginia and Quoted in State v. Neary, 179 W. Va. 115, 365
West Virginia, Publisher's Editorial Staff S.E.2d 395 (1987
(Michie).

§ 16-13A-4. Board chairman; members’ compensation;

procedure; district name.

(a) The chairman shall preside at all meetings of the board and may vote as
any other member of the board. If the chairman is absent from any meeting,
the remaining members may select a temporary chairman and if the member
selected as chairman resigns as such or ceases for any reason to be a member
of the board, the board shall select one of its members as chairman to serve
until the next annual organization meeting. ;
(b) Salaries of the board members are:
(1) For districts with fewer than six hundred customers, up to seventy-five i
dollars per attendance at regular monthly meetings and fifty dollars per l
1
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attendance at additional special meetings, total salarv not to exceed fifteen
hundred dollars per annum;

12) For districts with six hundred customers or more but fewer than two
thousand customers, up to one hundred dollars per attendance at regular
monthly meetings and seventy-five dollars per attendance at additional special
meetings, total salarv not to exceed two thousand five hundred fifty dollars per
annum,

(3) For districts with two thousand customers or more, up to one hundred
twenty-five dollars per attendance at regular monthly meetings and seventy-
five dollars per attendance at additional special meetings, total salary not to
exceed three thousand seven hundred fifty dollars per annum; and

(4) For districts with four thousand or more customers, up to one hundred
fifty dollars per attendance at regular monthly meetings and one hundred
dollars per attendance at additional special meetings, total salary not tc exceed
five thousand four hundred dollars per annum.

The public service district shall certify the number of customers served to
the public service commission beginning on the first day of July, one thousand
nine hundred eighty-six, and continue each fiscal year thereafter.

(c) Public service districts selling water to other water utilities for resale
may adopt the following salaries for its board members:

(1) For districts with annual revenues of less than fifty thousand dollars, up
to seventy-five dollars per attendance at regular monthly meetings and fifty
dollars per attendance at additional special meetings, total salary not to exceed
fifteen hundred dollars per annum;

{2) For districts with annual revenues of fifty thousand dollars or more, but
less than two hundred fifty thousand dollars, up to one hundred dollars per
attendance at regular monthly meetings and seventy-five dollars per atten-
dance at special meetings, total salary not to exceed two thousand five hundred
fifty dollars per annum;

(3) For districts with annual revenues of two hundred fifty thousand dollars
or more, but less than five hundred thousand dollars, up to one hundred
twenty-five dollars per attendance at regular monthly meetings and seventy-
five dollars per attendance at additional special meetings, total salary not to
exceed three thousand seven hundred fifty dollars per annum,; and

(4) For districts with annual revenues of five hundred thousand dollars or
more, up to one hundred fifty dollars per attendance at regular monthly
meetings and one hundred dollars per attendance at additional special
meetings, total salary not to exceed five thousand four hundred dollars per
annum.

The public service district shall certify the number of customers served and
its annual revenue to the public service commission beginning on the first day
of July, two thousand. and continue each fiscal year thereafter.

(d) Board members may be reimbursed for all reasonable and necessary
expenses actually incurred in the performance of their duties as provided for
by the rules of the board.

(e) The board shall by resolution determine its own rules of procedure, fix
the time and place of its meetings and the manner in which special meetings
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may be called. Public notice of meetings shall be given in accordance with
section three {§ 6-9A-3], article nine-a, chapter six of this code. Emergency
meetings may be called as provided for by said section. A majority of the .
members constituting the board also constitute a quorum to do business. '
(f) The members of the board are not personally liable or responsible for any '
obligations of the district or the board, but are answerable only for willful
misconduct in the performance of their duties. At any time prior to the '
issuance of bonds as hereinafter provided, the board may by resolution change I
the official or corporate name of the public service district and the change is
effective from the filing of an authenticated copy of such resolution with the
clerk of the county commission of each county in which the territory embraced
within such district or any part thereof is located and with the public service i
commission. The official name of any district created under the provisions of I'i"l
this article may contain the name or names of any city, incorporated town or .!
other municipal corporation included therein or the name of any county or .
counties in which it is located. (1953, c. 147; 1981, c. 124; 1986, c. 81; 1997, c. "l
159; 2000, c. 199.) |
o

Effect of amendment of 2000. — Acts service district could not be compensated for " ‘
2000, c. 199, effective June 9, 2000, rewrote the  performing the duties of treasurer and/or sec- v
section. retary, or for reading meters for the public .

Compensation for performing addi- service district. Op. Att'y Gen., July 14, 1988,
tional duties. — Board members of a public No. 2.

§ 16-13A-5. General manager of board.

The board may employ a general manager to serve a term of not more than
five years and until his successor is employed, and his compensation shall be
fixed by resolution of the board. Such general manager shall devote all or the
required portion of his time to the affairs of the district and may employ,
discharge and fix the compensation of all employees of the district, except as in
this article otherwise provided, and he shall perform and exercise such other ;
powers and duties as may be conferred upon him by the board. '

Such general manager shall be chosen without regard to his political
affiliations and upon the sole basis of his administrative and technical
qualifications to manage public service properties and affairs of the district
and he may be discharged only upon the affirmative vote of two thirds of the
board. Such general manager need not be a resident of the district at the time
he is chosen. Such general manager may not be a member of the board but
shall be an employee of the board.

The board of any public service district which purchases water or sewer
service from a municipal water of sewer system or another public service
district may, as an alternative to hiring its own general manager, elect to
permit the general manager of the municipal water or sewer system or public
service district from which such water or sewer service is purchased provide .
professional management to the district, if the appropriate municipality or
public service board agrees to provide such assistance. The general manager ;
shall receive reasonable compensation for such service. (1953, ¢. 147; 1981, c.
124; 1986, c. 81.)

et
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§ 16-13A-6. Employees of board.

The board may in its discretion from time to time by resolution passed by a
majority vote provide for the employment of an attorney, fiscal agent, one or
more engineers and such other emplovees as the board may determine
necessary and expedient. The board shall in and by such resolution fix the term
of employment and compensation and prescribe the duties to be performed by
such employees. 11933, ¢. 147; 1981, c. 124.)

§ 16-13A-7. Acquisition and operation of district proper-
ties.

The board of such districts shall have the supervision and control of all
public service properties acquired or constructed by the district, and shall have
the power. and it shall be its duty, to maintain, operate, extend and improve
the same. All contracts involving the expenditure by the district of more than
fifteen thousand dollars for construction work or for the purchase of equipment
and improvements, extensions or replacements, shall be entered into only after
notice inviting bids shall have been published as a Class I legal advertisement
in compliance with the provision of article three {§§ 59-3-1 et seq.], chapter
fifty-nine of this code, and the publication area for such publication shall be as
specified in section two [§ 16-13A-2] of this article in the county or counties in
which the district is located. The publication shall not be less than ten days
prior to the making of any such contract. To the extent allowed by law, in-state
contractors shall be given first priority in awarding public service district
contracts. It shall be the duty of the board to ensure that local in-state labor
shall be utilized to the greatest extent possible when hiring laborers for public
service district construction or maintenance repair jobs. It shall further be the
duty of the board to encourage contractors to use American made products in
their construction to the extent possible. Any obligations incurred of any kind
or character shall not in any event constitute or be deemed an indebtedness
within the meaning of any of the provisions or limitations of the constitution,
but all such obligations shall be payable solely and only out of revenues derived
from the operation of the public service properties of the district or from
proceeds of bonds issued as hereinafter provided. No continuing contract for
the purchase of materials or supplies or for furnishing the district with
electrical energy or power shall be entered into for a longer period than fifteen
years. (1953, ¢. 147; 1967, ¢. 105; 1981, c. 124; 1982, c. 24; 1986, c. 81; 1997, c.

159.)

§ 16-13A-8. Acquisition and purchase of public service
properties; right of eminent domain; extrater-
ritorial powers.

The board may acquire any publicly or privately owned public service

properties located within the boundaries of the district regardless of whether
or not all or any part of such properties are located within the corporate limits
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of any city, incorporated town or other municipal corporation included within
the district and may purchase and acquire all rights and franchises and any
and all property within or outside the district necessary or incidental to the
purpose of the district.

The board may construct any public service properties within or outside the
district necessary or incidental to its purposes and each such district may
acquire, construct, maintain and operate any such public service properties
within the corporate limits of any city, incorporated town or other municipal
corporation included within the district or in any unincorporated territory
within ten miles of the territorial boundaries of the district: Provided, That if
any incorporated city, town or other municipal corporation included within the
district owns and operates either water facilities, sewer facilities or gas
facilities or all of these, then the district may not acquire, construct, establish,
improve or extend any public service properties of the same kind within such
city, incorporated towns or other municipal corporations or the adjacent
unincorporated territory served by such cities, incorporated towns or other
municipal corporations, except upon the approval of the public service com-
mission, the consent of such cities, incorporated towns or other municipal
corporations and in conformity and compliance with the rights of the holders
of any revenue bonds or obligations theretofore issued by such cities, incorpo-
rated towns or other municipal corporations then outstanding and in accor-
dance with the ordinance, resolution or other proceedings which authorize the
issuance of such revenue bonds or obligations.

Whenever such district has constructed, acquired or established water
facilities, sewer facilities or gas facilities for water, sewer or gas services within
any city, incorporated town or other municipal corporation included within a
district, then such city, incorporated town or other municipal corporation may
not thereafter construct, acquire or establish any facilities of the same kind
within such city, incorporated town or other municipal corporation without the
consent of such district.

For the purpose of acquiring any public service properties or lands, rights or
easements deemed necessary or incidental for the purposes of the district, each
such district has the right of eminent domain to the same extent and to be
exercised in the same manner as now or hereafter provided by law for such
right of eminent domain by cities, incorporated towns and other municipal
corporations: Provided, That such board may not acquire all or any substantial
part of a privately owned waterworks system unless and until authorized so to
do by the public service commission of West Virginia, and that this section
shall not be construed to authorize any district to acquire through condemna-
tion proceedings either in whole or substantial part an existing privately
owned waterworks plant or system or gas facilities located in or furnishing
water or gas service within such district or extensions made or to be made by
it in territory contiguous to such existing plant or system, nor may any such
board construct or extend its public service properties to supply its services
into areas served by or in competition with existing waterworks or gas
facilities or extensions made or to be made in territory contiguous to such
existing plant or system by the owner thereof. (1953, c¢. 147; 1980, c. 60; 1981,
c. 124)
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Eminent domain. — The grant of power of
eminent domain to public service districts by
this section is valid. State ex rel. McMillion v.
Stahl. 141 W. Va. 233, 89 S.E.24 693 (1955).
3| If a facility creates a nuisance this harm is
I simply an element of just compensation in an
: eminent domain proceeding. Sexton v. Public
Serv. Comm'n, 188 W. Va. 305, 423 S.E.2d 914
11992\,

Public service commission, in the absence of
specific statutory authority. is not empowered
to determine whether particular property inter-
ests acquired or to be acquired by a utility are
compensable in an eminent domain action, or to
render any type of monetary judgment for such
property interests. Affixing the value of the
property taken is the function of the trier of fact
in an eminent domain proceeding. Sexton v
Public Serv. Comm'n, 188 W. Va. 305, 423
S.E.2d 914 (1992).

Superior right of municipality to extend

PUBLIC HEALTH

public services. — If a tract of real estate
located within a public service district has been
annexed into a municipality, then, as between
the municipality and the public service district,
the municipality has the superior right under
this section to extend public services, such as
water and/or sewer service, which were not
being previously furnished to the tract by the
public service district. Berkeley County Pub.
Serv. Sewer Dist. v. West Va. Pub. Serv.
Comm'n, 204 W. Va, 279, 512 S.E.2d 201 (1998).

When consent of municipality needed. —
Where municipality has superior right to ex-
tend social services, a public service district
would need the consent of the municipality and
the public service commission in order to pro-
vide such services. Berkeley County Pub. Serv.
Sewer Dist. v. West Va. Pub. Serv. Comm’n, 204
W. Va. 279, 512 S.E.2d 201 (1998).

Cited in 45 Op. Att’y Gen. 506 (1953).

§ 16-13A-9. Rules; service rates and charges; discontinu-
ance of service; required water and sewer con-
nections; lien for delinquent fees.

The board may make, enact and enforce all needful rules and regulations in
connection with the acquisition, construction, improvement, extension, man-
agement, maintenance, operation, care, protection and the use of any public
service properties owned or controlled by the district, and the board shall
establish rates and charges for the services and facilities it furnishes, which
shall be sufficient at all times, notwithstanding the provisions of any other law
or laws, to pay the cost of maintenance, operation and depreciation of such
public service properties and principal of and interest on all bonds issued,
other obligations incurred under the provisions of this article and all reserve or
other payments provided for in the proceedings which authorized the issuance
of any bonds hereunder. The schedule of such rates and charges may be based
upon either (a) the consumption of water or gas on premises connected with
such facilities, taking into consideration domestic, commercial, industrial and
public use of water and gas; or (b) the number and kind of fixtures connected
with such facilities located on the various premises; or (¢) the number of
persons served by such facilities; or (d) any combination thereof; or (e) may be
determined on any other basis or classification which the board may determine
to be fair and reasonable, taking into consideration the location of the premises
served and the nature and extent of the services and facilities furnished.
Where water, sewer and gas services are all furnished to any premises, the
schedule of charges may be billed as a single amount for the aggregate thereof.
The board shall require all users of services and facilities furnished by the
district to designate on every application for service whether the applicant is
a tenant or an owner of the premises to be served. If the applicant is a tenant,
he or she shall state the name and address of the owner or owners of the
premises to be served by the district. All new applicants for service shall
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deposit a minimum of fifty dollars with the district to secure the payment of
service rates and charges in the event they become delinquent as provided in
this section. In any case where a deposit is forfeited to pay service rates and
charges which were delinquent at the time of disconnection or termination of
service, no reconnection or reinstatement of service may be made by the
district until another minimum deposit of fifty dollars has been remitted to the
district. Whenever any rates, rentals or charges for services or facilities
furnished remain unpaid for a period of thirty days after the same become due
and payable, the property and the owner thereof, as well as the user of the
services and facilities provided are delinquent and the owner, user and
property are liable at law until such time as all such rates and charges are fully
paid: Provided, That the property owner shall be given notice of any said
delinquency by certified mail, return receipt requested. The board may, under
reasonable rules promulgated by the public service commission, shut off and
discontinue water or gas services to all delinquent users of either water or gas
facilities, or both: Provided, however, That upon written request of the owner
or owners of the premises, the board shall shut off and discontinue water and
gas services where any rates, rentals, or charges for services or facilities
remain unpaid by the user of the premises for a period of sixty days after the
same became due and payable.

In the event that any publicly or privately owned utility, city, incorporated
town, other municipal corporation or other public service district included
within the district owns and operates separately either water facilities or
sewer facilities, and the district owns and operates the other kind of facilities,
either water or sewer, as the case may be, then the district and such publicly
or privately owned utility, city, incorporated town or other municipal corpora-
tion or other public service district shall covenant and contract with each other
to shut off and discontinue the supplying of water service for the nonpayment
of sewer service fees and charges: Provided, That any contracts entered into by
a public service district pursuant to this section shall be submitted to the
public service commission for approval. Any public service district providing
water and sewer service to its customers has the right to terminate water
service for delinquency in payment of either water or sewer bills. Where one
public service district is providing sewer service and another public service
district or a municipality included within the boundaries of the sewer district
is providing water service, and the district providing sewer service experiences
a delinquency in payment, the district or the municipality included within the
boundaries of the sewer district that is providing water service, upon the
request of the district providing sewer service to the delinquent account, shall
terminate its water service to the customer having the delinquent sewer
account: Provided, however, That any termination of water service must
comply with all rules and orders of the public service commission.

Any district furnishing sewer facilities within the district may require, or
may by petition to the circuit court of the county in which the property is
located, compel or may require the bureau of public health to compel all
ewners, tenants or accupants of any houses, dwellings and buildings located
near any such sewer facilities, where sewage will flow by gravity or be
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transported bv such other methods approved by the bureau of public health

including, but not limited to, vacuum and pressure systems, approved under

the provisions of section nine [§ 16-1-9], article one, chapter sixteen of this
code. from such houses. dwellings or buildings into such sewer facilities, to
connect with and use such sewer facilities, and to cease the use of all other
means for the collection. treatment and disposal of sewage and waste matters
from such houses. dwellings and buildings where there is such gravity flow or
transportation by such other methods approved by the bureau of public health
including, but not limited to, vacuum and pressure systems, approved under
the provisions of section nine. article one, chapter sixteen of this code, and such
houses, dwellings and buildings can be adequately served by the sewer
facilities of the district, and it is hereby found, determined and declared that
the mandatory use of such sewer facilities provided for in this paragraph is
necessary and essential for the health and welfare of the inhabitants and
residents of such districts and of the state: Provided, That if the public service
district determines that the property owner must connect with the sewer
facilities even when sewage from such dwellings may not flow to the main line
by gravity and the property owner must incur costs for any changes in the

existing dwellings’ exterior plumbing in order to connect to the main sewer

line, the public service district board shall authorize the district to pay all

reasonable costs for such changes in the exterior plumbing, including, but not

limited to, installation, operation, maintenance and purchase of a pump, or

any other method approved by the bureau of public health; maintenance and

operation costs for such extra installation should be reflected in the users

charge for approval of the public service commission. The circuit court shall

adjudicate the merits of such petition by summary hearing to be held not later

than thirty days after service of petition to the appropriate owners, tenants or

occupants.

Whenever any district has made available sewer facilities to any owner,
tenant or occupant of any house, dwelling or building located near such sewer
facility, and the engineer for the district has certified that such sewer facilities
are available to and are adequate to serve such owner, tenant or occupant, and
sewage will flow by gravity or be transported by such other methods approved
by the bureau of public health from such house, dwelling or building into such
sewer facilities, the district may charge, and such owner, tenant or occupant
shall pay the rates and charges for services established under this article only
after thirty-day notice of the availability of the facilities has been received by
the owner.

All delinquent fees, rates and charges of the district for either water
facilities. sewer facilities or gas facilities are liens on the premises served of
equal dignity, rank and priority with the lien on such premises of state, county,
school and municipal taxes. In addition to the other remedies provided in this
section. public service districts are hereby granted a deferral of filing fees or
other fees and costs incidental to the bringing and maintenance of an action in
magistrate court for the collection of delinquent water, sewer or gas bills. If the
district collects the delinquent account, plus reasonable costs, from its cus-
tomer or other responsible party, the district shall pay to the magistrate the
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normal filing fee and reasonable costs which were previously deferred. In
addition, each public service district may exchange with other public service
districts a list of delinquent accounts.

Anything in this section to the contrary notwithstanding, any establish-
ment, as defined in section three [§ 22-11-3], article eleven, chapter twenty-
two, now or hereafter operating its own sewage disposal system pursuant to a
permit issued. by the division of environmental protection, as prescribed by
section eleven (§ 22-11-11], article eleven, chapter twenty-two of this code, is
exempt from the provisions of this section. (1953, c. 147; 1965, c. 134; 1980, c.

60; 1981, c. 124; 1986, c. 81; 1989, c. 174; 1994, c. 61.)

W. Va. Law Review. — Fisher, “The Scope of
Title Examination in West Virginia: Can Rea-
sonable Minds Differ?,” 98 W. Va. L. Rev. 449
(1996).

Abandonment of private systems. —
Where a public service district requires a prop-
erty owner, tenant, or occupant to connect onto
its sewer system and to abandon a private
sewer system located on the property, such
person cannot recover from the public service
district the value of the private system on the
ground that such abandonment constitutes a
taking of private property without just compen-
sation within the meaning of W. Va. Const., art.
III, § 9. Kingmill Valley Pub. Serv. Dist. v.
Riverview Estates Mobile Home Park, 182 W.
Va. 116, 386 S.E.2d 483 (1989).

Buffer-zone requirements. — Public Ser-
vice Commission did not err in finding that the
proposed sewage lagoons site satisfied the
buffer-zone requirements. Sexton v. Public
Serv. Comm'n, 188 W. Va. 305, 423 S.E.2d 914
(1992).

Duty to pay. — Owners, tenants, or occu-
pants have a duty under this section to pay
rates and charges for the district sewer facili-
ties from and after the date of receipt of notice
(now 30 days after receipt) that such facilities
are available. Rhodes v. Malden Pub. Serv. Dist,

171 W. Va. 645, 301 S.E.2d 601 (1983) (constru-
ing this section prior to 1980 and 1981
amendments).

Liens. — The provision that delinquent fixed
rates and charges for services rendered by a
public service district shall be a lien on the
premises served of equal dignity, rank and
priority with the lien on such premises of state,
county, school and municipal taxes, does not
deprive the owners of their property without
due process of law. State ex rel. McMillion v.
Stahl, 141 W. Va. 233, 89 S.E.2d 693 (1955).

Public service district liens created and en-
forceable under this section are subject to the
recordation requirements of § 38-10C-1 so that
such liens must be docketed to be enforceable
against a purchaser of the property for valuable
consideration, without notice. McClung Invs.,
Inc. v. Green Valley Community Pub. Serv. Dist,
199 W. Va. 490, 485 S.E.2d 434 (1997).

Sewer connection requirements. — The
boards of public service districts have no au-
thority to require potential users who live out-
side the boundaries of the districts, but within
the 10-mile limit, to hook onto the district’s
sewer facilities. Op. Att'y Gen., July 8, 1976.

Quoted in State ex rel. Water Dev. Auth. v.
Northern Wayne County Pub. Serv. Dist., 195
W. Va. 135, 464 S.E.2d 777 (1995).

§ 16-13A-9a. Limitations with respect to foreclosure.

No public service district shall foreclose upon the premises served by such
district for delinquent fees, rates or charges for which a lien is authorized by
sections nine or nineteen [§§ 16-13A-9 or 16-13A-19] of this article except
through the bringing and maintenance of a civil action for such purpose
brought in the circuit court of the county wherein the district lies. In every
such action, the court shall be required to make a finding based upon the
evidence and facts presented that the district prior to the bringing of such
action had exhausted all other remedies for the collection of debts with respect
to such delinquencies. In no event shall foreclosure procedures be instituted by
any such district or on its behalf unless such delinquency had been in existence
or continued for a period of two years from the date of the first such
delinquency for which foreclosure is being sought. (1982, c. 74.)
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§ 16-13A-10. Budget.

The board shall establish the beginning and ending of its fiscal year, which
period shall constitute its budget year, and at least thirty days prior to the
beginning of the first full fiscal year after the creation of the district and
annually thereafter the general manager shall prepare and submit to the
board a tentative budget which shall include all operation and maintenance
expenses, payments to a capital replacement account and bond payment
schedules for the ensuing fiscal year. Such tentative budget shall be considered
by the board, and, subject to any revisions or amendments that may be
determined by the board, shall be adopted as the budget for the ensuing fiscal
year. Upon adoption of the budget, a copy of the budget shall be forwarded to
the county commission. No expenditures for operation and maintenance
expenses in excess of the budget shall be made during such fiscal year unless
unanimously authorized and directed by the board. (1953, c. 147; 1981, ¢. 124.)

Textbooks. — Instructions for Virginia and
West Virginia, Publisher’s Editorial Staff
{Michie).

§ 16-13A-11. Accounts; audit.

The general manager, under direction of the board, shall install and
maintain a proper system of accounts, in accordance with all rules, regulations
or orders pertaining thereto by the public service commission, showing receipts
from operation and application of the same, and the board shall at least once
a year cause such accounts to be properly audited: Provided, That such audit
may be any audit by an independent public accountant completed within one
year of the time required for the submission of the report: Provided, however,
That if the district is required to have its books, records and accounts audited
annually by an independent certified public accountant as a result of any
covenant in any board resolution or bond instrument, a copy of such audit may
be submitted in satisfaction of the requirements of this section, and is hereby
found, declared and determined to be sufficient to satisfy the requirements of
article nine [§§ 6-9-1 et seq.], chapter six of this code pertaining to the annual
audit report by the state tax commission. A copy of the audit shall be forwarded
within thirty days of submission to the county commission and to the public
service commission.

The treasurer of each public service district shall keep and preserve ail
financial records of the public service district for ten vears, and shall at all
times have such records readily available for public inspection. At the end of
his term of office, the treasurer of each public service district shall promptly
deliver all financial records of the public service district to his successor in
office. Any treasurer of a public service district who knowingly or willfully
violates any provision of this section is guilty of a misdemeanor, and shall be
fined not less than one hundred dollars nor more than five hundred dollars or
imprisoned in the county jail not more than ten days, or both. (1953, c. 147;
1981, c. 124; 1986. c. 81.)
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Textbooks. — Instructions for Virginia and
West Virginia, Publisher’s Editorial Staff

(Michie).

§ 16-13A-12. Disbursement of district funds.

No money may be paid out by a district except upon an order signed by the
chairman and secretary of such board, or such other person or persons
authorized by the chairman or secretary, as the case may be, to sign such
orders on their behalf. Each order for the payment of money shall specify the
purposes for which the amount thereof is to be paid, with sufficient clearness
to indicate the purpose for which the order is issued, and there shall be
endorsed thereon the name of the particular fund out of which it is pavable and
it shall be payable from the fund constituted for such purpose, and no other. All
such orders shall be reflected in the minutes of the next meeting of the board.
(1953, c. 147; 1981, c. 124.)

§ 16-13A-13. Revenue bonds.

For constructing or acquiring any public service properties for the autho-
rized purposes of the district, or necessary or incidental thereto, and for
constructing improvements and extensions thereto, and also for reimbursing
or paying the costs and expenses of creating the district, the board of any such
district is hereby authorized to borrow money from time to time and in
evidence thereof issue the bonds of such district, pavable solely from the
revenues derived from the operation of the public service properties under
control of the district. Such bonds may be issued in one or more series, may
bear such date or dates, may mature at such time or times not exceeding forty
years from their respective dates, may bear interest at such rate or rates not
exceeding eighteen percent per annum payable at such times, may be in such
form, may carry such registration privileges, may be executed in such manner,
may be payable at such place or places, may be subject to such terms of
redemption with or without premium, may be declared or become due before
maturity date thereof, may be authenticated in any manner, and upon
compliance with such conditions, and may contain such terms and covenants
as may be provided by resolution or resolutions of the board. Notwithstanding
the form or tenor thereof, and in the absence of any express recital on the face
thereof, that the bond is nonnegotiable, all such bonds shall be, and shall be
treated as, negotiable instruments for all purposes. Bonds bearing the signa-
tures of officers in office on the date of the signing thereof shall be valid and
binding for all purposes notwithstanding that before the delivery thereof any
or all of the persons whose signatures appear thereon shall have ceased to be
such officers. Notwithstanding the requirements or provisions of any other law,
any such bonds may be negotiated or sold in such manner and at such time or
times as is found by the board to be most advantageous, and all such bonds
may be sold at such price that the interest cost of the proceeds therefrom does
not exceed nineteen percent per annum, based on the average maturity of such
bonds and computed according to standard tables of bond values. Any resolu-
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tion or resolutions providing for the issuance of such bonds may contain such
covenants and restrictions upon the issuance of additional bonds thereafter as
may be deemed necessary or advisable for the assurance of the payment of the
bonds thereby authorized. (1953, c. 147; 1970, cc. 11, 12; 1970, 1st Ex. Sess., c.
2: 1980, c¢. 33; 1981, 1st Ex. Sess., c. 2; 1989, ¢. 174.)

Cross references. — Procedure for borrow-
ing and 1ssuing bonds. § 16-13A-25.

§ 16-13A-14. Items included in cost of properties.

The cost of any public service properties acquired under the provisions of
this article shall be deemed to include the cost of the acquisition or construc-
tion thereof, the cost of all property. rights, easements and franchises deemed
necessary or convenient therefor and for the improvements and extensions
thereto; interest upon bonds prior to and during construction or acquisition
and for six months after completion of construction or of acquisition of the
improvements and extensions; engineering, fiscal agents and legal expenses;
expenses for estimates of cost and of revenues, expenses for plans, specifica-
tions and surveys; other expenses necessary or incident to determining the
feasibility or practicability of the enterprise, administrative expense, and such
other expenses as may be necessary or incident to the financing herein
authorized, and the construction or acquisition of the properties and the
placing of same in operation, and the performance of the things herein
required or permitted, in connection with any thereof. (1953, c. 147.)

§ 16-13A-15. Bonds may be secured by trust indenture.

In the discretion and at the option of the board such bonds may be secured
by a trust indenture by and between the district and a corporate trustee, which
may be a trust company or bank having powers of a trust company within or
without the State of West Virginia, but no such trust indenture shall convey,
mortgage or create any lien upon the public service properties or any part
thereof. The resolution authorizing the bonds and fixing the details thereof
may provide that such trust indenture may contain such provisions for
protecting and enforcing the rights and remedies of bondholders as may be
reasonable and proper, not in violation of law, including covenants setting forth
the duties of the district and the members of its board and officers in relation
to the construction or acquisition of public service properties and the improve-
ment, extension, operation, repair, maintenance and insurance thereof, and
the custody. safeguarding and application of all moneys, and may provide that
all or any part of the construction work shall be contracted for, constructed and
paid for, under the supervision and approval of consulting engineers employed
or designated by the board and satisfactory to the original bond purchasers,
their successors, assignees or nominees, who may be given the right to require
the security given by contractors and by any depository of the proceeds of
bonds or revenues of the public service properties or other money pertaining
thereto be satisfactory to such purchasers, their successors, assignees Or
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nominees. Such indenture may set forth the rights and remedies of the
bondholders and such trustee. (1953, c. 147.)

§ 16-13A-16. Sinking fund for revenue bonds.

At or before the time of the issuance of any bonds under this article the board
shall by resolution or in the trust indenture provide for the creation of a
sinking fund and for monthly payments into such fund from the revenues of
the public service properties operated by the district such sums in excess of the
cost of maintenance and operation of such properties as will be sufficient to pay
the accruing interest and retire the bonds at or before the time each will
respectively become due and to establish and maintain reserves therefor. All
sums which are or should be, in accordance with such provisions, paid into
such sinking fund shall be used solely for payment of interest and for the
retirement of such bonds at or prior to maturity as may be provided or required
by such resolutions. (1953, c. 147.)

§ 16-13A-17. Collection, etc., of revenues and enforcement
of covenants; default; suit, etc., by bondholder
or trustee to compel performance of duties;
appointment and powers of receiver.

The board of any such district shall have power to insert enforceable
provisions in any resolution authorizing the issuance of bonds relating to the
collection, custody and application of revenues of the district from the
operation of the public service properties under its control and to the
enforcement of the covenants and undertakings of the district. In the event
there shall be default in the sinking fund provisions aforesaid or in the
payment of the principal or interest on any of such bonds or, in the event the
district or its board or any of its officers, agents or employees, shall fail or
refuse to comply with the provisions of this article, or shall default in any
covenant or agreement made with respect to the issuance of such bonds or
offered as security therefor, then any holder or holders of such bonds and any
such trustee under the trust indenture, if there be one, shall have the right by
suit, action, mandamus or other proceeding instituted in the circuit court for
the county or any of the counties wherein the district extends, or in any other
court of competent jurisdiction, to enforce and compel performance of all duties
required by this article or undertaken by the district in connection with the
issuance of such bonds, and upon application of any such holder or holders, or
such trustee, such court shall, upon proof of such defaults, appoint a receiver
for the affairs of the district and its properties, which receiver so appointed
shall forthwith directly, or by his agents and attorneys, enter into and upon
and take possession of the affairs of the district and each and every part
thereof, and hold, use, operate, manage and control the same, and in the name
of the district exercise all of the rights and powers of such district as shall be
deemed expedient, and such receiver shall have power and authority to collect
and receive all revenues and apply same in such manner as the court shall
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direct. Whenever the default causing the appointment of such receiver shall
have been cleared and fully discharged and all other defaults shall have been
cured, the court may in its discretion and after such notice and hearing as it
deems reasonable and proper direct the receiver to surrender possession of the
affairs of the district to its board. Such receiver so appointed shall have no
power to sell, assign, mortgage, or otherwise dispose of any assets of the

district except as hereinbefore provided. (1953, ¢. 147.)

Rules of Civil Procedure. — As to aboli-
tion of the procedural distinctions between law
and equity, see Rule 2.

As to receivers, see Rule 66.

As to application of rules to writ of manda-
mus, see Rule 81(a)(5).

As to effect of rules on jurisdiction and venue,
see Rule 82.

Mandamus. — Mandamus is a proper rem-
edy to be pursued by the holder of a municipal
revenue bond to require a municipal corpora-
tion to comply with rate covenants in its rev-

enue bonds. State ex rel. Allstate Ins. Co. v.
Union Pub. Serv. Dist,, 151 W. Va, 207, 151
S.E.2d 102 (19686).

Under this section, any holder of the bonds of
the Union public service district shall have the
right by mandamus to enforce and compel the
performance of all the duties required by stat-
ute or undertaken by the district in connection
with the issuance of bonds by such district.
State ex rel. Allstate Ins. Co. v. Union Pub.
Serv. Dist, 1561 W. Va. 207, 151 S.E.2d 102
(1966).

§ 16-13A-18. Operating contracts.

The board may enter into contracts or agreements with any persons, firms or
corporations for the operation and management of the public service properties
within the district, or any part thereof, for such period of time and under such
terms and conditions as shall be agreed upon between the board and such
persons, firms or corporations. The board shall have power to provide in the
resolution authorizing the issuance of bonds, or in any trust indenture
securing such bonds, that such contracts or agreements shall be valid and
binding upon the district as long as any of said bonds, or interest thereon, are
outstanding and unpaid. (1953, ¢. 147.)

§ 16-13A-18a. Sale, lease or rental of water, sewer or gas
system by district; distribution of proceeds.

In any case where a public service district owns a water, sewer or gas system,
and a majority of not less than sixty percent of the members of the public
service board thereof deem it for the best interests of the district to sell, lease
or rent such water, sewer or gas system to any municipality or privately-owned
water, sewer or gas system, or to any water, sewer or gas system owned by an
adjacent public service district, the board may so sell, lease or rent such water,
sewer or gas system upon such terms and conditions as said board, in its
discretion, considers in the best interests of the district: Provided, That such
sale, leasing or rental may be made only upon: (1) The publication of notice of
a hearing before the board of the public service district, as a Class I legal
advertisement in compliance with the provisions of article three (§§ 59-3-1 et
seq.], chapter fifty-nine of this code, in a newspaper published and of general
circulation in the county or counties wherein the district is located, such
publication to be made not earlier than twenty days and not later than seven
days prior to the hearing; (2) approval by the county commission or commis-
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sions of the county or counties in which the district operates; and (3) approval
by the public service commission of West Virginia.

In the event of any such sale, the proceeds thereof, if any, remaining after
payment of all outstanding bonds and other obligations of the district. shall be
ratably distributed to any persons who have made contributions in aid of
construction of such water, sewer or gas system, such distribution not to exceed
the actual amount of any such contribution, without interest, and any balance
of funds thereafter remaining shall be paid to the county commission of the
county in which the major portion of such water, sewer or gas system is located
to be placed in the general funds of such county commission. (1963, c. 75; 1981,
c. 124; 1986, c. 81, 1997, c. 160.)

§ 16-13A-19. Statutory mortgage lien created; foreclosure
thereof.

There shall be and is hereby created a statutory mortgage lien upon such
public service properties of the district, which shall exist in favor of the holders
of bonds hereby authorized to be issued, and each of them, and the coupons
attached to said bonds, and such public service properties shall remain subject
to such statutory mortgage lien until payment in full of all principal of and
interest on such bonds. Any holder of such bonds, of any coupons attached
thereto, may, either at law or in equity, enforce said statutory mortgage lien
conferred hereby and upon default in the payment of the principal of or
interest on said bonds, may foreclose such statutory mortgage lien in the
manner now provided by the laws of the State of West Virginia for the
foreclosure of mortgages on real property. (1953, c. 147.)

Rules of Civil Procedure. — As to aboli-
tion of the procedural distinctions between law
and equity, see Rule 2.

In general. — The provision granting bond-

holders a statutory mortgage lien is valid. State
ex rel. McMillion v. Stahl, 141 W. Va. 233, 89
S.E.2d 693 (1955).

§ 16-13A-20. Refunding revenue bonds.

The board of any district having issued bonds under the provisions of this
article is hereby empowered thereafter by resolution to issue refunding bonds
of such district for the purpose of retiring or refinancing such outstanding
bonds, together with any unpaid interest thereon and redemption premium
thereunto appertaining and all of the provisions of this article relating to the
issuance, security and payment of bonds shall be applicable to such refunding
bonds, subject, however, to the provisions of the proceedings which authorized
the issuance of the bonds to be so refunded. (1953, c. 147.)

_ In general. — The only purpose for refund-
ing bonds is the retirement or refinancing of
outstanding bond issues of a particular district.
Op. Att'y Gen., July 8, 1976.

_Combination of bond issues. — Combina-
tion of two outstanding bond issues into one
refunding bond issue may well be restricted by

the use of the singular language in this section.
Op. Att’y Gen.. July 8, 1976.

Previous issuance of bonds. — This sec-
tion 1s clearly written in language which speaks
only of refunding bonds issued by any district
which has previously issued bonds. Op. Atty
Gen., July 8, 1976.
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§ 16-13A-21. Complete authority of article; liberal con-
struction; district to be public instrumental-
ity; tax exemption.

This article is full and complete authority for the creation of public service
districts and for carrying out the powers and duties of same as herein provided.
The provisions of this article shall be liberally construed to accomplish its
purpose and no procedure or proceedings, notices, consents or approvals, are
required in connection therewith except as may be prescribed by this article:
Provided, That all functions, powers and duties of the public service commis-
sion of West Virginia, the bureau of public health, the division of environmen-
tal protection and the environmental quality board remain unaffected by this
article. Every district organized, consolidated, merged or expanded under this
article is a public instrumentality created and functioning in the interest and
for the benefit of the public, and its property and income and any bonds issued
by it are exempt from taxation by the state of West Virginia, and the other
taxing bodies of the state: Provided, however, That the board of any such
district may use and apply any of its available revenues and income for the
payment of what such board determines to be tax or license fee equivalents to
any local taxing body and in any proceedings for the issuance of bonds of such
district may reserve the right to annually pay a fixed or computable sum to
such taxing bodies as such tax or license fee equivalent. (1953, c. 147; 19886, c.
81; 1994, ¢. 61)

Constitutionality. — The tax exemption Va. 233, 89 S.E.2d 693 (1955).
granted to the property, income, and bonds of Applied in Rhodes v. Malden Pub. Serv. Dist,
the district does not violate W. Va. Const., art. 171 W. Va. 645, 301 S.E.2d 601 (1983).
X. § 1. State ex rel. McMillion v. Stahl, 141 W.

§ 16-13A-22. Validation of prior acts and proceedings of
county courts for creation of districts, inclu-
sion of additional territory, and appointment
of members of district boards.

All acts and proceedings taken by any county court [county commission] of
this State purporting to have been carried out under the provisions of this
article which have been taken, prior to the date this section takes effect for the
purpose of creating public service districts or for the purpose of subsequent
inclusion of additional territory to existing public service districts, after notice
published by any such county court having territorial jurisdiction thereof of its
intention to include such additional territory after hearing thereon, are hereby
validated, ratified, approved and confirmed notwithstanding any other lack of
power (other than constitutional) of any such county court to create such public
service districts or to include additional territory to existing public service
districts or irregularities (other than constitutional) in such proceedings,
relating to the appointment and qualification of more than three members to
the board of any such public service district or the subsequent appointment of
successors of any or all of such members, notwithstanding that no city,
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incorporated town or other municipal corporation having a population in
excess of three thousand is included within the district, and the appointment
and qualification of such members, and further including any irregularities in
the petition for the creation of any public service district, irregularities in the
description of the area embraced by such district, and irregularities in the
notice and publication of notice for the hearing creating such district, prior to
the date this section takes effect, is hereby validated, ratified, approved and
confirmed; and, further, in such cases where more than three members of the
board of such districts have been so appointed prior to the date this section
takes effect then such county court shall appoint, and they are hereby
authorized and empowered to appoint, successors to such members in the
manner as otherwise provided by this article. (1958, c. 14; 1960, c. 19.)

Editor’s notes. — For construction of the enacted this section and included this lan-
county court as the county commission, see guage, became effective February 1, 1958. Acts
W.Va. Const. art. IX, § 9. 1960, c. 19, which amended this section, pro-

Concerning the reference to “the date this vided that the act take effect January 29, 1960.
section takes effect”, Acts 1958, c¢. 14, which

§ 16-13A-23. Validation of acts and proceedings of public
service boards.

All acts and proceedings taken by any public service board the members of
which were appointed, prior to the date this section takes effect, by any county
court [county commission] of this State having territorial jurisdiction thereof,
are hereby validated, ratified, approved and confirmed, as to defects and
irregularities which may otherwise exist on account of their appointment and
qualification: Provided, however, That nothing herein contained shall be
construed to excuse a criminal act. (1958, c. 14; 1960, c. 19; 1965, c. 134.)

Editor’s notes. — For construction of the section takes effect”, Acts 1965, c¢. 134, which
county court as the county commission, see amended this section, provided that the act
W.Va. Const. art. IX, § 9. take effect March 13, 1965.

Concerning the reference to “the date this .

§ 16-13A-24. Acceptance of loans, grants or temporary ad-
vances.

Any public service district created pursuant to the provisions of this article
is authorized and empowered to accept loans or grants and procure loans or
temporary advances evidenced by notes or other negotiable instruments issued
in the manner, and subject to the privileges and limitations, set forth with
respect to bonds authorized to be issued under the provisions of this article, for
the purpose of paying part or all of the cost of construction or acquisition of
water systems, sewage systems or gas facilities, or all of these, and the other
purposes herein authorized, from any authorized agency or from the United
States of America or any federal or public agency or department of the United
States or any private agency, corporation or individual, which loans or
temporary advances, including the interest thereon, may be repaid out of the
Proceeds of the bonds authorized to be issued under the provisions of this
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article. rhe revenues of the said water system, sewage system or gas facilities
o1 grants to the public service district from any authorized agency or from the
United States of America or any federal or public agency or department of the
United States or from any private agency, corporation or individual or from any
combination of such sources of payment, and to enter into the necessary
contracts and agreements to carry out the purposes hereof with any authorized
agency or the United States of America or any federal or public agency or
department of the United States. or with any private agency, corporation or
individual. Anyv other provisions of this article to the contrary notwithstanding,
interest on any such loans or temporary advances may be paid from the
proceeds thereof until the maturity of such notes or other negotiable instru-
ment. 11958. c. 14: 1980, c. 60: 1981. c. 124; 1986, c. 118.)

Permissible borrowing. — The borrowing note. is permissible borrowing under this sec-
bv public service districts of money from coun-  tion. Op. Att'y Gen., May 6, 1988, No. 27.
ties and/or municipalities, as evidenced by a

§ 16-13A-25. Borrowing and bond issuance; procedure.

Notwithstanding any other provisions of this article to the contrary, a public
service district shall not borrow money, enter into contracts for the provision of
engineering. design or feasibility studies, issue or contract to issue revenue
bonds or exercise any of the powers conferred by the provisions of section
thirteen, twenty or twenty-four [§ 16-13A-13,§ 16-13A-20 or § 16-13A-24] of
this article, without the prior consent and approval of the public service
commission. The public service commission may waive the provision of prior
consent and approval for entering into contracts for engineering, design or
feasibility studies pursuant to this section for good cause shown which is
evidenced by the public service district filing a request for waiver of this section
stated in a letter directed to the commission with a brief description of the
project. evidence of compliance with chapter five-g [§§ 5G-1-1 et seq.] of this
code, and further explanation of ability to evaluate their own engineering
contract, including, but not limited to: (1) Experience with the same engineer-
ing firm in the past two years requiring engineering services; or (2) completion
of a construction project within the past two years requiring engineering
services. The district shall also forward an executed copy of the engineering
contract to the commission after receiving approval of the waiver. Unless the
properties to be constructed or acquired represent ordinary extensions or
repairs of existing systems in the usual course of business, a public service
district must first obtain a certificate of public convenience and necessity from
the public service commission in accordance with the provisions of chapter
twenty-four {§§ 24-1-1 et seq.] of this code, when a public service district is
seeking to acquire or construct public service property.

Thirty days prior to making formal application for the certificate, the public
service district shall prefile with the public service commission its plans and
supporting information for the project and shall publish a Class II legal
advertisement in a newspaper or newspapers of general circulation in each
city, incorporated town or municipal corporation if available in the public
service district. which legal advertisement shall state:
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(a) The amount of money to be borrowed, or the amount of revenue bonds to
be issued: Provided, That if the amount is an estimate, the notice may be
stated in terms of an amount “not to exceed” a specific amount;

(b) The interest rate and terms of the loan or bonds: Provided, That if the
interest rate is an estimate, the notice may be stated in terms of a rate “not to
exceed” a specific rate;

(c) The public service properties to be acquired or constructed, and the cost
of the public service properties;

(d) The anticipated rates which will be charged by the public service district:
Provided, That if the rates are an estimate, the notice may be stated in terms
of rates “not to exceed” a specific rate; and

(e) The date that the formal application for a certificate of public conve-
nience and necessity is to be filed with the public service commission. The
public service commission may grant its consent and approval for the certifi-
cate, or any other request for approval under this section, subject to such terms
and conditions as may be necessary for the protection of the public interest,
pursuant to the provisions of chapter twenty-four of this code, or may withhold
such consent and approval for the protection of the public interest.

In the event of disapproval, the reasons for the disapproval shall be assigned
in writing by the commission. (1969, 1st Ex. Sess., c. 6; 1981, ¢. 124; 1986, c. 81;
1996, c. 213; 1997, c. 159.)

Cross references. — Class Il legal adver- of a new facility proposed by a utility will often
tisement defined, § 59-3-2. require the taking of private property through
Certificate. — Under this section, a public eminent domain, in the absence of express

service district must first obtain a certificate of  statutory language, the public service commis-
public convenience and necessity before it can  sion has no duty to review and decide issues
acquire or construct public service property. that are inherent in the eminent domain pro-
Sexton v. Public Serv. Comm'n, 188 W. Va. 305,  ceeding. Sexton v. Public Serv. Comm’n, 188 W.

423 S.E.2d 914 (1992). Va. 305, 423 S.E.2d 914 (1992).
Eminent domain. — Although construction

ARTICLE 13B.
COMMUNITY IMPROVEMENT ACT.

Sec. Sec.

16-13B-1. Short title. ers; ordinance or order autho-

16-13B-2. Definitions. rizing creation of assessment

16-13B-3. Power and authority of counties district and construction of
and municipalities relating to 16.13B.8. As project. distri b i
flood relief, wastewater and wa- - -S. Scecfrsp"cls::'o lstnst to]_jt'i:i subdlic
ter projects. ol lon ancd poitica’ subci-

16-13B-4. Determination of need and feasibil- :ii;oxiix‘ng?:;r;et:: ’;‘;fx" dcs‘ommu-
:jti);t:if;tcreatmg an assessment g 13B.9  Provisions for construction of a

project.

Notice to property owners of as-
sessments; hearings, correcting
and laying assessments; report
on project completion; permits.

16-13B-5. Notice to property owners before 1g.13B.10
creation of assessment district '
and construction of project;
form of notice; affidavit of pub-

lication. 16-13B-11. Construction of projects; assess-
16-13B-6. Petition of property owners for cre- ments; corner lots, etc.

ation of assessment district. 16-13B-12. Apportionment and assessment of
16-13B-7. Receipt of petition of property own- cost.
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§ 16-13A-1

(m) The board collecting such rates, fees or charges shall be obli 1
reasonable rules to shut off and discontinue both water and Sewelgated ‘un-
all delinquent users of either water facilities, or sewer facilities ;Sgrvlce
shall not restore either water facilities or sewer facilities, to an 'rd O.th' g,
user of either until all delinquent rates, fees or charc;es foryb oo e
facilities, and sewer facilities, including reasonable in?erest a gth wat
charges, have been paid in full. (1933, Ex. Sess,, c. 25, § 16; 19;3
Sess. o, 48; 1959, c. 125; 1967, . 105; 2001, c. 212; 2004, c. 185,

Effect of amendment of 2004. — Acts
2004, c. 185, effective June 10, 2004, inserted
“deposit required for new customers; forfeiture

R P of deposit; reconnecting deposit; tenant’s de-

PUBLIC SERVICE DISTRICTS FOR WATER, SEV
AND GAS SERVICES. VERAGE 3

Sec.
16-13A-1c.
16-13A-2.

16-13A-3.

AL 16-13A-5.
‘ 16-13A-7.

16-13A-8.

General purpose of districts.

Creation of districts by county
commission; enlarging, re-
ducing, merging, or dissolv-
ing district; consolidation;
agreements, etc; infringing
upon powers of county com-
mission; filing list of mem-
bers and districts with the
secretary of state.

District to be a public corpora-
tion and political subdivision;
powers thereof: public service
boards.

General manager of board.

Acquisition and operation of dis-
trict properties.

Acquisition and purchase of pub-

posit” in the introductory language; added the
subsection designatio

PUBLIC HEALTH

“Class II-O” in h'; sut i -

“ n ‘h substituted “with; '

days" for “within thirty days” mh(-l;l)tWentj'E

substituted “twenty days” for “thirt Lo TEER

added the second

regulations” foliowing “reasonable pyjggr. 3
es” R

ns for (¢) through (m) (my)
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ARTICLE 13A.

Sec.

16-13A-9.

16-13A-14.

16-13A-18a.

16-13A-24.
16-13A-25.

§ 16-13A-1. Legislative findings.

Code of State Rules References. — Gov-
ernment of public service districts, 150 CSR 17.

effective September 1, 1990.

§ 16-13A-1c. General purpose of districts.

Any territory constituting the whole or any part of one or more counties o™
ated that the construction or acquisition by purchase o
otherwise and the maintenance, operation, improvement and extension =
water, sewerage or stormwater services or gas distribu+
f these within such territory, will be conducive to the",
tion of the public health, comfort and convenience of such area, '

the state so situ

properties supplying
tion services or all o

preserva

=

{
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sentence; and delete{i .
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dls_continuance of sewice'gﬁz.‘;
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nections; lien for delinquent
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fees. e
Items included in cost of proper
ties. et

Sale. lease or rental of wn(q::;
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tem by district; distributi
of proceeds.

Acceptance of loans, grants
temporary advances.
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procedure. vk
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81 ‘constituted a public service district under and in the manner provided by

1

'sdg “¢his article. The words “public service properties,” when used in thi§ artif:le.

and . F .hanmean and include any facility used or to be used for or in connection with:

lent ujq‘he diversion, development, pumping. impounding, treatmen.t. storage,

iter ¥ distribution or furnishing of water to or for the public for industrial, [()‘l)l‘blllC:
23 the

alty E 4 Fvate or other uses (herein sometimes referred to as “water facilities™;
- collection, treatment, purification or disposal of liquid or solid wastes, sewage
- . or industrial wastes therein sometimes referred to as “sewer facilities” or
#Mandfills™); (3) the distribution or the furnishing of natural gas to the public for
industrial, public. private or other uses therein sometimes referred to as “gas

WE

and -3 itilities or gas system™): or 14) the collection. control or disposal of stormwater

2ad (herein sometimes referred to as “stormwater system” or “stormwater Sys-
m n A

“tems™), or (5) the management. operation, maintenance and control of
' i_ﬁormwater and stormwater systems therein sometimes referred to as
_-a'dtb'rmwater management program” or “stormwater management programs’).
‘A8 used in this article “stormwater system” or “stormwater systems” means a
@bﬁnwater system In its entirety or any integral part thereof used to collect,
tontrol or dispose of stormwater, and includes all facilities, structures and
natural water courses used for collecting and conducting stormwater to,
ﬁ_{!‘"dligh and from drainage areas to the points of final outlet including, but not
.-ﬁ'ﬁited to, any and all of the following: Inlets, conduits, outlets, channels,
gdé, drainage easements, water quality facilities, catch basins, ditches,
ﬁ‘éﬁms, gulches, flumes, culverts, siphons, retention or detention basins,
ims, floodwalls, pipes, flood control systems, levies and pumping stations:
fovided, That the term “stormwater system” or “stormwater systems” does
tinclude highways, road and drainage easements, or stormwater facilities

-Qonstructed, owned or operated by the West Virginia division of highways. As
usgd in this article “stormwater management program” or “stormwater man-
ag}ement Programs” means those activities associated with the management,
,g.itlon, maintenance and control of stormwater and stormwater systems,

d includes, but is not limited to, public education, stormwater and surface
off water quality improvement, mapping, planning, flood control, inspec-
enforcement and any other activities required by state and federal law:
ghovided, however, That the term “stormwater management program’ OF
: rm?vater management programs”’ does not include those activities associ-
2 with the management, operation, maintenance and control of highways.
and drainage easements, or stormwater facilities constructed, owned or
, 2 ,:':Snfift.he West .Vi.rg’inia di\.'ision of highways without the express

Ay the commissioner of highways. (19386. c. 81; 2002, ¢. 272.)

m L]

diect . ) _ s
n c 27;f g_me‘ndmem_of 2002. — Acts  sentence: added subdivisions '4) and (5% aaa_ed
£ 'water” ef tflcn\'_e June 7.2002. inseried "or  the last two sentences: and made nunor stylis-
S . Ollowing sewerage" in the first tuc changes.




§ 16-13A-2 PUBLIC HEALTH

§ 16-13A-2. Creation of districts by county commission;
enlarging, reducing, merging, or dissolving
district; consolidation; agreements, etc.; in-
fringing upon powers of county commission;
filing list of members and districts with the
secretary of state.

(a) The county commission of any county may propose the creation, enlarge-
ment, reduction, merger, dissolution, or consolidation of a public service
district by any of the following methods: (1) On its own motion by order duly
adopted, (2) upon the recommendation of the public service commission, or (3)
by petition of twenty-five percent of the registered voters who reside within the
limits of the proposed public service district within one or more counties. The
petition shall contain a description, including metes and bounds, sufficient to
identify the territory to be embraced therein and the name of such proposed
district: Provided, That after the effective date of this section, no new public
service district shall be created, enlarged, reduced, merged, dissolved or
consolidated under this section without the written consent and approval of
the public service commission, which approval and consent shall be in
accordance with rules promulgated by the public service commission and may
only be requested after consent is given by the appropriate county commission
or commissions pursuant to this section. Any territory may be included
regardless of whether or not the territory includes one or more cities,
incorporated towns or other municipal corporations which own and operate
any public service properties and regardless of whether or not it includes one
or more cities, incorporated towns or other municipal corporations being
served by privately owned public service properties: Provided, however, That
the same territory shall not be included within the boundaries of more than
one public service district except where the territory or part thereof'is included
within the boundaries of a separate public service district organized to supply
water, sewerage services, stormwater services or gas facilities not being
furnished within such territory or part thereof: Provided further, That no city,
incorporated town or other municipal corporation shall be included within the
boundaries of the proposed district except upon the adoption of a resolution of
the governing body of the city, incorporated town or other municipal corpora-
tion consenting.

(b) The petition shall be filed in the office of the clerk of the county
commission of the county in which the territory to constitute the proposed
district is situated, and if the territory is situated in more than one county,
then the petition shall be filed in the office of the clerk of the county
commission of the county in which the major portion of the territory extends,
and a copy thereof (omitting signatures) shall be filed with each of the clerks
of the county commission of the other county or counties into which the
territory extends. The clerk of the county commission receiving such petition
shall present it to the county commission of the county at the first regular
meeting after the filing or at a special meeting called for the consideration

thereof.
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PUBLIC SERVICE DISTRICTS - § 16-13A-2

(¢) When the county commiission of any county enters an order on its own
motion proposing the creation. enlargement, reduction, merger, dissolution or
consolidation of a public service district, as aforesaid, or when a petition for the
creation is presented. as aforesaid, the county commission shall at the same
session fix a date of hearing in the county on the creation, enlargement,
reduction, merger, dissolution or consolidation of the proposed public service
district, which date so fixed shall be not more than forty days nor less than
twenty days from the date of the action. If the territorv proposed to be included
is situated in more than one county, the county commission, when fixing a date
of hearing, shall provide for notifying the county commission and clerk thereof
of each of the other counties into which the territory extends of the date so
fixed. The clerk of the county commission of each county in which any territory
in the proposed public service district is located shall cause notice of the
hearing and the time and place thereof, and setting forth a description of all of
the territory proposed to be included therein to be given by publication as a
Class I legal advertisement in compliance with the provisions of article three
(8§ 59-3-1 et seq.], chapter fifty-nine of this code, and the publication area for
the publication shall be by publication in each city, incorporated town or
municipal corporation if available in each county in which any territory in the
proposed public service district is located. The publication shall be at least ten
days prior to the hearing.

(d) In all cases where proceedings for the creation, enlargement, reduction,
merger, dissolution or consolidation of the public service districts are initiated
by petition as aforesaid, the person filing the petition shall advance or
satisfactorily indemnify the payment of the cost and expenses of publishing the
hearing notice, and otherwise the costs and expenses of the notice shall be paid
in the first instance by the county commission out of contingent funds or any
other funds available or made available for that purpose. In addition to the
notice required herein to be published. there shall also be posted in at least five
conspicuous places in the proposed public service district, a notice containing
the same information as is contained in the published notice. The posted
notices shall be posted not less than ten days before the hearing.

(e) All persons residing in or owning or having any interest in property in
the proposed public service district shall have an opportunity to be heard for
and against its creation, enlargement, reduction, merger, dissolution or
consolidation. At the hearing the county commission before which the hearing
i1s conducted shall consider and determine the feasibility of the creation,
enlargement, reduction, merger, dissolution or consolidation of the proposed
district. If the county commission determines that the construction or acqui-
sition by purchase or otherwise and maintenance, operation, improvement and
extension of public service properties by the public service district will be
conducive to the preservation of public health, comfort and convenience of such
area, the county commission shall by order create, enlarge, reduce, merge,
dissolve or consolidate such public service district. If the county commission,

after due consideration, determines that the proposed district will not be
conducive to the preservation of public health, comfort or convenience of the
area or that the creation, enlargement, reduction, merger, dissolution or
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consolidation of the proposed district as set forth and described in th
or order is not feasible, it may refuse to enter an order creating the
it may enter an order amending the description of the proposed dj
create. enlarge, reduce, merge, dissolve or consolidate the district as amepgdy3
(f) If the county commission determines that any other pubjjc s:d‘?‘g
district or districts can adequately serve the area of the proposed public Se”%&
district, whether by enlargement. reduction, merger, dissolution or COHSOXI?E
tion. it shall refuse to enter the order. but shall enter an order Creati ¥
enlarging, reducing. merging, dissolving or consolidating the area with &
existing public service district, in accordance with rules adopted by the pubifi
service commission for such purpose: Provided, That no enlargement of 3
public service district may occur if the present or proposed physical faci]j(;i%-ag
the public service district are determined by the appropriate county commigt
sion or the public service commission to be inadequate to provide such enlarged
service. The clerk of the county commission of each county into which any part
of such district extends shall retain in his office an authentic copy of the order
creating, enlarging, reducing, merging, dissolving or consolidating the district
Provided, however, That within ten days after the entry of an order creatiné'
enlarging, reducing. merging, dissolving or consolidating a district, such Orde;
must be filed for review and approval by the public service commission, The
public service commission shall provide a hearing in the affected county on the
matter and may approve. reject or modify the order of the county commission
if it finds it is in the best interests of the public to do so. The public servicg
commission shall adopt rules relating to such filings and the approval,
disapproval or modification of county commission orders for creating, enlarg-
ing, merging, dissolving or consolidating districts. The provisions of this
section shall not apply to the implementation by a county commission of an.
order issued by the public service commission pursuant to this section and
section one-b {§ 16-13A-1b}, of this article. 2
{g) The county commission may, if in its discretion it deems it necessary,f
feasible and proper, enlarge the district to include additional areas, reduce thé-
area of the district, where facilities, equipment, service or materials have not.
been extended, or dissolve the district if inactive or ¢reate or consolidate twoor’
more such districts. If consolidation of districts is not feasible, the county .
commission may consolidate and centralize management and administration
of districts within its county or multi-county area to achieve efficiency of
operations: Provided, That where the county commission determines on its.
own motion by order entered of record, or there is a petition to enlarge the
district. merge and consolidate districts, or the management and administra-
tion thereof, reduce the area of the district or dissolve the district if inactive,
all of the applicable provisions of this article providing for hearing, notice of -
hearing and approval by the public service commission shall apply. The ’
commission shall at all times attempt to bring about the enlargemeHF o
merger of existing public service districts in order to provide increased services .
and to eliminate the need for creation of new public service districts In those
areas which are not currently serviced by a public service district: Provided,
however. That where two or more public service districts are consolidated =

€ petitig;
district&
Strict ap
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,nt to this section, any rate differentials may continue for the periOd of

i 1debtedness incurred prior to consolidation. The districts may pot.

, into any agreement, contract or covenant that infringes upon, tmpairs.

“dges or usurps the duties, rlgh_ts or powers of the county commission. as s€t
‘farth in this article, or conflicts with any provision of this article.

ﬁ@)A list of all districts and their current board members shall be filed by

county commission with the secretary of state and the public service
Cc. 134

1ear

2fect of amendment of 2002. — Acts  (1i and inserted “stormwater services’
2002, ¢. 272, effective June 7. 2002. :n 1a: the nuddle of the last sentence.
ﬁ?hwd *On" at the beginning of subdivision

3. District to be a public corporation and polgti'
cal subdivision; powers thereof; public service
boards.

om and after the date of the adoption of the order creating any public
district, it is a public corporation and political subdivision of the state.

.may sue, may be sued, may adopt an official seal and may enter into
» cts necessary or incidental to its purposes, including contracts with any
Y;; incorporated town or other municipal corporation located within O
ut its boundaries for furnishing wholesale supply of water for the
_bu.tion system of the city, town or other municipal corporation, or for
o shing stormwater services for the city, town or other municipal corpora-
: t%nd contract for the operation, maintenance, servicing, repair and
asaasion of any properties owned by it or for the operation and improvement
BaxLension by the district of all or any part of the existing municipally owned
s Service properties of any city, incorporated town or other municipal
oration included within the district: Provided, That no contract shall
q beyond a maximum of forty years, but provisions may be included
n fo.r a renewal or successive renewals thereof and shall conform to and
1.? Wlf:h the rights of the holders of any outstanding bonds issued by the
1 _.pahties for the public service properties.
P0W6r§ of each public service district shall be vested in and exercised by
e, .C Service board consisting of not less than three members, who shall be
2 ;‘ir‘:ildmg within the di;trict, who possess certain educational. business
penience which will be conducive to operating a public service
- Each board member shall, within six months of taking office, success-
szfxl'iects the training program to .be est.ablishedlax.‘ld. administgred by th‘“}
Y on andcgfrxnmlssmn In conjunction with the division of environmenta
' the bureau of public health. Board members shall not be o
Ct%:c;r:\?rﬂy ir}terestgd‘.directly or indirectly, in the proceeds Qf any
1ce, or in furnishing any supplies or materials to the district RO

3
Ume
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shall a former board member be hired by the district in any capacity w;
minimum of twelve months after board members term has exp
board member has resigned from the district boar
appointed in the following manner:

Each city, incorporated town or other municipal corporation havin.:
population of more than three thousand but less than eighteen thg
entitled to appoint one member of the board. and each city. incorpora
or other municipal corporation having a population in excess of eigh
thousand shall be entitled to appoint one additional member of the board §
each additional eighteen thousand population. The members of the he¥e:
representing such cities, incorporated towns or other municipal COrporaﬁ
shall be residents thereof and shall be appointed by a resolutigq of ok
governing bodies thereof and upon the filing of a certified copy or copies of : 3
resolution or resolutions in the office of the clerk of the county commisgig w
which entered the order creating the district, the persons so appointed beco:
members of the board without any further act or proceedings. If the numbes 3£
members of the board so appointed by the governing bodies of cities, incoms
rated towns or other municipal corporations includad in the district equals grs.
exceeds three, then no further members shall be appointed to the board and%
the members so appointed are the board of the district except in caseg of-
merger or consolidation where the number of board memb-rz may equal five

If no city, incorporated town or other municipal corpcration having
population of more than three thousand is included within the district, thep’-
the county commission which entered the order creating the district shall'®
appoint three members of the board, who are persons residing within the¥
district and residing within the state of West Virginia, which three member§ s
become members of the board of the district without any further act ok:g_
proceedings except in cases of merger or consolidation where the number ofg
board members may equal five. ’*i";f

If the number of members of the board appointed by the governing bodies of*
cities, incorporated towns or other municipal corporations included within th
district is less than three, then the county commission which entered the order-*:
creating the district shall appoint such additional member or members of the -*
board, who are persons residing within the district, as is necessary to make the*
number of members of the board equal three except in cases of merger or’:
consolidation where the number of board members may ¢gual five, and the
member or members appointed by the governing bodies of the cities, incorpo-
rated towns or other municipal corporations included within the district and
the additional member or members appointed by the county commission a8
aforesaid, are the board of the district. A person may serve as a member of the = §
board in one or more public service districts. o=k

The population of any city. incorporated town ov other municipal corpord™~
tion. for the purpose of determining the number of menibers of the board, if
any, to be appointed by the governing body or bodies thereof. is the population
stated for such city, incorporated town or other municipal corporation in the’ :
last official federal census. e

Notwithstanding anyv provision of this code to the contravy, whenever 8.
district is consolidated or merged pursuant to section two [§ 16-13A-2] of this - |

A
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d. The memberg shal] ]

usanq 3
ted d

sty

Habl b




PUBLIC SERVICE DISTRICTS § 16-13A-3

243, the terms of office of the existing board members shall end on the
: ""e date of the merger or consolidation. The county commission shall
$zasic s o new board according to rules promulgated by the public service
< migsion. Whenever districts are consolidated or merged no provision of this
: srohibits the expansion of membership on the new board to five.
$Mre respective terms of office of the members of the first board shall be fixed
the county commission and shall be as equally divided as may be, that is
e ximately one third of the members for a term of two years, a like number
¢ a term of four years, the term of the remaining member or members for six
FH’,’ from the first day of the month during which the appointments are
tade. The first members of the board appointed as aforesaid shall meet at the
Mise of the clerk of the county commission which entered the order creating
tHa district as soon as practicable after the appointments and shall qualify by
fﬂiﬁg an oath of office: Provided, That any member or members of the board
y be removed from their respective office as provided in section three-a
£16-13A-32] of this article.
hy vacancy shall be filled for the unexpired term within thirty days,
1se successor members of the board shall be appointed for terms of six
y8drs and the terms of office shall continue until successors have been
ibpointed and qualified. All successor members shall be appointed in the same
\‘ér as the member succeeded was appointed. The district shall provide to
gublic service commission, within thirty days of the appointment, the
wing information: The new board member’s name, home address, home
,'ﬁce phone numbers, date of appointment, length of term, who the new
mber replaces and if the new appointee has previously served on the board.
8 public service commission shall notify each new board member of the legal
gation to attend training as prescribed in this section.
Sane board shall organize within thirty days following the first appointments
annually thereafter at its first meeting after the first day of January of
B year by selecting one of its members to serve as chair and by appointing
gocretary and a treasurer who need not be members of the board. The
tary shall keep a recerd of all proceedings of the board which shall be
le for inspection as other public records. Duplicate records shall be filed
the county commission and shall include the minutes of all board
Ings. The treasurer is lawful custodian of all funds of the public service
5ct and shall pay same out on orders authorized or approved by the board.
sf.’creta!‘y and treasurer shall perform other duties appertaining to the
3 of the district and shall receive salaries as shall be prescribed by the
: The treasurer shall furnish bond in an amount to be fixed by the board
'€ use and benefit of the district.
I:Ember§ of the board, and the chair, secretary and treasurer thereof,
_ € a\"al.lable to the county commission, at all times, all of its books and
dpeﬂglnlng to the district's operation, finances and affairs. for inspec-
= audit. The board shall meet at least monthly. 11953, ¢. 147; 1965, c.

o '1.27;»_3 )72; 1981, c. 124; 1983, c. 166; 1986, ¢. 81; 1994, c. 61; 1997, ¢. 159;
- L2,
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§ 16-13A-3 PUBLIC HEALTH

Effect of ame_ndment of 2002. — Acts  town or other municipal corporatigns -
2002, ¢. 272. effective June 7, 2902, inserted “or  second sentence of the frst para ation”
for furnishing stormwater services for the city. graph.

§ 16-13A-5. General manager of board.

The board may employ a general manager to serve a term of not mo
five years and until his or her successor is employed, and hjg "
compensation shall be fixed by resolution of the board. Such general mor
shall devote all or the required portion of his or her time to the aﬁ‘airsanf'
district and may employ, discharge and fix the compensation of al} ep ]0
of the district, except as in this article otherwise provided, and he or Shpeo
perform and exercise such other powers and duties as may be conferred
him or her by the board. A

Such general manager shall be chosen without regard to his or her politi
affiliations and upon the sole basis of his or her administrative and technich
qualifications to manage public service properties and affairs of the diS'
and he or she may be discharged only upon the affirmative vote of twq th;
of the board. Such general manager need not be a resident of the district at the
time he or she is chosen. Such general manager may not be a member of the
board but shall be an employee of the board. “

The board of any public service district which purchases water, sewer :;%_f ‘
stormwater service from a municipal water, sewer or stormwater system QE“L;
another public service district may, as an alternative to hiring its own generi'}ir\;“ )
manager, elect to permit the general manager of the municipal water, sewer oé”
stormwater system or public service district from which such water, sewer ogi
stormwater service is purchased provide professional management to thess
district, if the appropriate municipality or public service board agrees tg~ 3
provide such assistance. The general manager shall receive reasonable com?? g
pensation for such service. (1953, c. 147; 1981, c. 124; 1986, c. 31; 2002, c. 272,_1' q

Effect of amendment of 2002, — Acts third paragraph. and made minor stylistis ;
2002, ¢. 272. effective June 7, 2002. inserted “or  changes. rnl
stormwater” following “sewer” four times in the ’

§ 16-13A-7. Acquisition and operation of district proper-

ties. y

The board of such districts shall have the supervision and control of all =
public service properties acquired or constructed by the district, and shall hava
the power, and it shall be its duty, to maintain. operate, extend and improve
the same, including, but not limited to, those activities necessary to comply |
with all federal and state requirements, including water quality improvement ¢ -
activities. All contracts involving the expenditure by the district of more thaa' =
fifteen thousand dollars for construction work or for the purchase of equipment
and improvements, extensions or replacements, shall be entered into only after--
notice inviting bids shall have been published as a Class I legal advertisemenf.l_ 3
in compliance with the provision of article three [§3 59-3-1 et seq.], chapter -, ¥
fifty-nine of this code. and the publication area for such publication shall be 88 = fe
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PUBLIC SERVICE DISTRICTS § 16-13A-8

ified in section two [§ 16-13A-2] of this article in the county or counties in
ohich the district is located. The publication shall not be less than ten days
wn'or to the making of any such contract. To the extent allowed by law, in-state
contractors shall be given first priority in awarding public service district
coptracts. It shall be the duty of the board to ensure that local in-state labor
shall be utilized to the greatest extent possible when hiring laborers for public
gervice district construction or maintenance repair jobs. It shall further be the
duty of the board to encourage contractors to use American made products in
their construction to the extent possible. Any obligations incurred of any kind
or character shall not in any event constitute or be deemed an indebtedness
within the meaning of any of the provisions or limitations of the constitution,
but all such obligations shall be payable solely and only out of revenues derived
from the operation of the public service properties of the district or from
proceeds of bonds issued as hereinafter provided. No continuing contract for
the purchase of materials or supplies or for furnishing the district with
electrical energy or power shall be entered into for a longer period than fifteen
years. (1953, c. 147; 1967, c. 105; 1981, c. 124; 1982, c. 24; 1986, c. 81; 1997, c.

159; 2002, c. 272.)

Effect of amendment of 2002. — Acts necessary to comply with all federal and state
2002, c. 272. effective June 7, 2002, added requirements, including water quality improve-
“including, but not limited to, those activities ment activities” to the end of the first sentence.

§ 16-13A-8. Acquisition and purchase of public service
properties; right of eminent domain; extrater-

ritorial powers.

The board may acquire any publicly or privately owned public service
properties located within the boundaries of the district regardless of whether
or not all or any part of such properties are located within the corporate limits
of any city, incorporated town or other municipal corporation included within
the district and may purchase and acquire all rights and franchises and any
and all property within or outside the district necessary or incidental to the
purpose of the district.

The board may construct any public service properties within or outside the
district necessary or incidental to its purposes and each such district may
acquire, construct, maintain and operate any such public service properties
within the corporate limits of any city, incorporated town or other municipal
corporation included within the district or in any unincorporated territory
within ten miles of the territorial boundaries of the district: Provided, That if
any incorporated city, town or other municipal corporation included within the
district owns and operates either water facilities, sewer facilities, stormwater
facilities or gas facilities or all of these, then the district may not acquire,
construct, establish, improve or extend any public service properties of the
same kind within such city, incorporated towns or other municipal corpora-
tions or the adjacent unincorporated territory served by such cities, incorpo-
rated towns or other municipal corporations, except upon the approval of the
public service commission, the consent of such cities, incorporated towns or
other municipal corporations and in conformity and compliance with the rights
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§ 16-13A-9 PUBLIC HEALTH

of the holders of any revenue bonds or obligations theretofore issyeq by«
cities, incorporated towns or other municipal corporations then outst:ns
and in accordance with the ordinance, resolution or other proceedings w
authorize the issuance of such revenue bonds or obligations. ,

Whenever such district has constructed, acquired or establisheg wat X
facilities, sewer facilities, a stormwater svstem, stormwater managen;l :
program or gas facilities for water, sewer. stormwater or gas Services wi
any city, incorporated town or other municipal corporation included Withig
district, then such city, incorporated town or other municipal corporation p 5
not thereafter construct, acquire or establish any facilities of the same k
within such city, incorporated town or other municipal corporation without t}
consent of such district.

For the purpose of acquiring any public service properties or lands, rights
easements deemed necessary or incidental for the purposes of the district, eachi8
such district has the right of eminent domain to the same extent and tg
exercised in the same manner as now or hereafter provided by law for gy
right of eminent domain by cities, incorporated towns and other municipa}]
corporations: Provided, That the power of eminent domain provided in thie:
section does not extend to highways, road and drainage easements, ¢
stormwater facilities constructed, owned or operated by the West Virginig-2
division of highways without the express agreement of the commissioner of 3
highw. ;s: Provided, however, That such board may not acquire all or anyﬁf;;
substant.al part of a privately owned waterworks system unless and unti] %
authorized so to do by the public service commission of West Virginia, and that-
this section shall not be construed to authorize any district to acquire through:. 3
condemnation proceedings either in whole or substantial part an existing_'_f"
privately owned waterworks plant or system or gas facilities located in or &
furnishing water or gas service within such district or extensions made or tobe -
made by it in territory contiguous to such existing plant or system, nor ma;

existing plant or system by the owner thereof. (1953, c. 147; 1980, c. 60; 1981,
c. 124; 2002, c. 272.)

Effect of amendment of 2002, — Acts  system, stormwaler management program” fol-
2002, ¢. 272, effective June 7. 2002, in the lowing "sewer faciliues” and “stormwater’ pre- | ¥
second paragraph. inserted “stormwater facili-  ceding “or gas services™ i the last paragraph, . %
ties” following “sewer facilities™ in the proviso:  added 1 new first proviso and redesignated the

in the third paragraph. inserted "a stormwater

former first proviso oz the second.

§ 16-13A-9. Rules; service rates and charges; discontinu- -
ance of service; required water and sewer con- -
nections; lien for delinquent fees. :

tai1) The board may make, enact and enforce all needful rules in connect- -
tion with the acquisition, construction, improvement, extension, managemef‘t'
maintenance, operation, cure, protection and the use of any public service
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d charges for the services and facilities it furnishes, which shall be

22 ient at all times. notwithstanding the provisions of any other law or laws,
v the cost of maintenance, operation and depreciation of the public service

Hes and principal of and interest on all bonds issued, other obligations

ed under the provisions of this article and all reserve or other payments
Jgrevided for in the proceedings which authorized the issuance of any bonds
ender this article. The schedule of the rates, fees and charges may be based

).The consumption of water or gas on premises connected with the
ities, taking into consideration domestic, commercial, industrial and
ic use of water and gas;
B) The number and kind of fixtures connected with the facilities located on
various premises;
{C) The number of persons served by the facilities:
7.‘? ) Any combination of paragraphs (A). (B) and (C) of this subdivision; or
$1E) May be determined on any other basis or classification which the board
determine to be fair and reasonable, taking into consideration the location
e premises served and the nature and extent of the services and facilities
. .hed. However, no rates, fees or charges for stormwater services may be
o ef!s_ed against highways, road and drainage easements or stormwater
thes constructed, owned or operated by the West Virginia division of
hways.
). Where water, sewer, stormwater or gas services, or any combination
5 eof, are all furnished to any premises, the schedule of charges may be
% ed 8s a single amount for the aggregate of the charges. The board shall
ure all users of services and facilities furnished by the district to designate
= every application for service whether the applicant is a tenant or an owner
& 1€ premises to be served. If the applicant is a tenant, he or she shall state
2€ name and address of the owner or owners of the premises to be served by
NOtWithstanding the provisions of section eight [§ 24-3-8], article
éeC:}?:]tIe; twenty-four of this code to the contrary, all new applicants for
Roual €posit the greater of a sum equal to two twelfths of the average
i usage of the applicant’s specific customer class or fifty dollars, with the
i y;:ct)ins:ijug? the payment qf service rates, fees and cthazjges in t'he event
ter ang Sewe nquent as provided in this section. If a district prov1des both
S bum ualetr Service, all new applicants for service shall deposit the greater
'dOHags ando tgo twelfths of the average annual usage for water service or
Fual usage o t’e greater of a sum equal to_ two.twelft.hs of the average
By dollars Ir “aS‘tewater service of thg apphcgnt’s specific customer class
nd arges w.hinhan} case \}'here a deposit is forfen.ed to pay service ratgs, fges
Service, ng r ¢h were 'dehnquept at the time ofdlscgnnectlon or termination
Bstrict U-;ltil ai‘-‘orﬁnemon or reinstatement of service may be made by the
elfths of the aVOt er deposit equal to fthe greater of a sum equal to two
lars hag beenerage~ usage for the a.1pp1'1cant s specific customer class or fifty
ment histor tgem}tted to the district. After Fwelve months of prompt
CUStOmer’sx e district shall return the deposit to the customer or credit
account at a rate as the public service commission may

mer of §
r any
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§ 16-13A-9 PUBLIC HEALTH

Prescribe: Provided, That where the customer is a tenant, the
required to return the deposit until the time the tenant discon
with the district. Whenever any rates, fees, rentals or charges
facilities furnished remain unpaid for a period of twenty days
become due and pavable, the user of the services and facilir
delinquent and the user is liable at law until all rates, fees 4 .
fully paid. The board may. under rea.sonab.le rules promulgated by the pyp
service commission, shut off and dlscontu.ntu? water or gas serviceg to alf
delinquent users of either water or gas facilities, or both, ten days after 4
Water or gas services become delinquent. . g
() In the event that any publicly or privately owned utility, city, ineopnd
rated town, other municipal corporation or other public service district gk
included within the district owns gnd operates separately either water B
facilities or sewer facilities, and the district owns and operates the other kind ¥
of facilities, either water or sewer, as the case may be, then the district anq g
Publicly or privately owned utility, city, incorporated town or other Municipal 3§
corporation or other public service district shall covenant and contract wj
each other to shut off and discontinue the supplymg of water service for the:
nonpayment of sewer service ﬂ.:,es apd g}larges: Provided, That any contracts
entered into by a public service dlsmcF pursuant to this section sha]] be &
Submitted to the public service commission for approval. Any public servie
district providing water and sewer service to its customers has the right to 3§
terminate water service for delinquency in payment of either water or sewerr§

district jg .
tinues servin.
for Serviceg o
after the S3
es prov]'ded
nd chargeg 4

%

bills. Where one public service distrigt i§ providing.se\.zver service and another ¥
public service district or a municipahty.mcluded within the boundaries of the
sewer district is providing water service, and the. cli§trict providing sewer’
Service experiences a delinquency in payment, t‘he ?llstrxct or the municipality. 7 {
included within the boundaries of th(.e sewer dlst.rx.ct that is providing water "% K
service, ypon the request of.the dlstrxct prov1d.mg sewer service to thg’
delinquent account, shall terminate its water service to the custom.er having i
the delinquent sewer account: Provided, however, That any termination of -
water service must comply with all rules and orders of the public service -
COmmission. . - L . -
(c) Any district furnishing sewer facxlpxtxes within the chst.nct may require, or °
Mmay by petition to the circuit court of .tltle county in which the property is Y -
IOCated, compel or may require the dxv15}on of healtb t.o compel all owners,
tenants or occupants of any h011§es, dwellings a.nd buildings located near any
sewer facilities where sewage will flow by gravity or .be transportec_i by other
methods approved by the division of health, mcludmgt but not Ilmlted 'to,
vacuum and pressure systems. gpproved upder the provisions of sectlonﬁnne ¥
{§ 16-1-9}. article one, chapter sixteen of this code, from the houses, dwellings .
Or buildings into the sewer fa;xhtxes, to connect with and use the sewer
facilities and to cease the use of all other means for the collection, n.-eatmen;
and disposal of sewage and waste matters from tl.le houses. dwellings a‘:i
buildings where there is gravity ﬂo‘.” or tljansr)01'tat10n.by: any other metho 3
approved by the division of health, mcludm'g,.but n9t hn?lted to. vacuum an
Pressure svstems. approved under the provisions of section nine. article one,
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<teen of this code and the houses. dwellings and buildings can be
rved by the sewer facilities of the district and it is declared that
sewer facilities provided for in this paragraph is
* and essential for the health and welfare of the inhabitants and
of the districts and of the state. If the public service district requires
arty owner to connect with the sewer facilities even when sewage fI‘OH;
g may not flow to the main line by gravity and the property owner
costs for any changes in the existing dwellings’ exterior plulﬁbing in
, to connect to the main sewer line. the public service district board shall
rize the district to pay all.re.asonable.e costs for the changes in the exterior
sing, including, but not limited to, installation, operation, maintenance
._‘p_ﬁrchase of a pump or any other method approved by the division of
h. Maintenance and operation costs for the extra installation should be
cted in the users charge for approval of the public service commission. The
it court shall adjudicate the merits of the petition by summary hearing to
d not later than thirty days after service of petition to the appropriate

astely se
datory use of the

, tenants or occupants.
- Whenever any district has made available sewer facilities to any owner
*

t or occupant of any house, dwelling or building located near the sewer
flity and the engineer for the district has certified that the sewer facilities
’v_ailable to and are adequate to serve the owner, tenant or occupant and
ge will flow by gravity or be transported by other methods approved by th
n l?fhealth from the house, dwelling or building into the sewer faciliytiese
trict may charge, and the owner, tenant or occupant shall pay the rates’
§.charges for services established under this article only after thirty-d
Hee of the availability of the facilities has been received by the owner ty o
upant. Rates and charges for sewage services shall be based Up:)l; :;an§
consumption or the average monthly water consumption based upon E}?e

8). Whenever any district has made available a stormwater system to any

Rer, tenant or occupant of any real property located near the stormwater

flem and where stormwater from real property aflects or drains int t}?r
Imwater system, it is hereby found, determined and declared thao he

I, tenant or occupant is being served by the stormwater system a dt ' '?

er hereby found. determined and declared that the mandatory usn fltl'iD

iwater system is necessary and essential for the health and wélfarz ofthe
bitants and residents of the district and of the state. The distri to oy
tz’ and the owner. tenant or occupant shall pay the rates, fees and lcixainay

Yre L’?lglater s.en'i_cgs established under this article only after thirty-c{l;:;
o e availability of the stormwater system has been received by the
D :

2 .tiuﬁ,izar;?-uf:;;iﬁ:. :s:e:acs;ﬁ?ieclmsi°iizrof t_he district for either water
it , gas S . mwater systems or stormwater
pgﬁme.ent programs are liens on the premises served of equal dignity, rank

B ol (:l'lty with the ?i?n on the premises of state, county, scho'o,I and

. Cipal taxes. I3 addition to the other remedies provided in this section
b

hc s . .
t erv . . .
o fice districts are granted a deferral of filing fees or other fees and
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costs incidental to the bringing and maintenance of an action in Magigy, N
court for the collection of delinquent water, sewer, stormwater o gas b; ". 3
the district collects the delinquent account, plus reasonable COStS, frgm:s
customer or other responsible party, the district shall pay to the magistrat:l; X
normal filing fee and reasonable costs which were previously deferredf
addition, each public service district may exchange with other public g
districts a list of delinquent accounts: Provided, That an owner of real prope
may not be held liable for the delinquent rates or charges for Servieeg W0
facilities of a tenant, nor may any lien attach to real property for the reas" :
delinquent rates or charges for services or facilities of a tenant of the pad
property, unless the owner has contracted directly with the publie sers
district to purchase the services or facilities. -

(g) Anything in this section to the contrary notwithstanding, any estap]; 8
ment, as defined in section three [§ 22-11-3], article eleven, chapter ty, ..\C
two, now or hereafter operating its own sewage disposal system Pursuant ¢
permit issued by the division of environmental protection, as prescribed’
section eleven [§ 22-11-11], article eleven, chapter twenty-two of thig code.
exempt from the provisions of this section. (1933, ¢. 147; 1965, c. 134; 198():_
60; 1981, c. 124; 1986, c. 81; 1989, c. 174; 1994, c. 61; 2002, c. 272; 2003, ¢. 183 8

Code of State Rules References. — Rules  services, or any combination thereof” o= E
and regulations for the government of gas utili- “Where water. ‘SeWer and gas serviceg” in the® -
ties and gas pipeline safety, 150 CSR 4, effec-  present fourth a.entencc_e: inserted the fith .
tive July 21, 1996. graph: in the pl'esent sixth paragraph, im%ﬁ
‘ . “stormwater systems or stormwater manage. =
Rules and regulations _for the government of ment systems” following “sewer facilities” g,
sewer utilities, 150 CSR 5, effective January 2, “stormwater” preceding “or gas bills” in the firgtz. I
1996. sentence. J{i ]
Rules and regulations for the government of Effect of amendment of 2003. — AJ?%Z
telephone utilities, 150 CSR 6, effective Octo- 2003, c. 183. effective June 6, 2003, added’:
ber 10, 2000. subsection designations: rewrote present (aX25e% B
Rules and regulations for the government of  and (¢ in (d), substituted “division of health;f;‘
water utilities, 150 CSR 7, effective February 5.  for “bureau of public health,” added “tenant "5 I
1996. occupant” to the end of the next-to-last sageid I
Effect of amendment of 2002. — Acts tence, and added the last sentence; in (f), sub-¥:
2002, c. 272, effective June 7, 2002, inserted  stituted “gas facilities or stormwater systen’:_a"‘{‘f;'
“fees” following “rates” throughout the section; or stormwater management programs® foes:
in the first paragraph. deleted “and regula- “stormwater systems or stormwater manage:s’
tions” following “needful rules” in the first sen-  ment systems or gas facilities” and added_th‘a,
tence, inserted a new third sentence, substi- proviso to the end, and made minor stylistlé

tuted “Where water, sewer, stormwater or gas  changes.

§ 16-13A-14. Items included in cost of properties.

The cost of any public service properties acquired under the provisions o'f'.i 1
this article shall be deemed to include the cost of the acquisition or construe-*_ 3
tion thereof, the cost of all property rights, easements and franchises dee{ned__,_'___ 2
necessary or convenient therefor and for the unprovements and e.\:tensmn_sr 3
thereto; for stormwater systems and associated stormwater manageme_n‘_.__:"_ :
programs, those activities which include, but are not limited to, water qua‘hty..' ‘K
improvement activities necessary to comply with all federal and sta.te. r.equlr:. :
ments; interest upon bonds prior to and during construction or an'Ll.lSItlon and
for six months after completion of construction or of acquisition of th§
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aments and extensions: engineering, fiscal agents and legal expenses;

timates of cost and of revenues, expenses for plans, specifica-
or incident to determining the
pense, and such

F aranse: for es
i wd'_guﬂeys; other expenses necessary
BaI | ty or practicability of the enterprise, administrative ex

Expenses as may be necessary or incident to the financing herein
zed, and t.he constr_uction or acquisition of the properties and the
of same in operation, and the performance of the things herein

sd or permitted. in connection with any thereof. (1953, c. 147; 2002, c.

/%

 federal and state

“for starmwater systems . .
ase.

of amendment of 2002. — Acts
requirements” following the first phr

e 272, effective June 7. 2002, inserted

L

6-13A-18a. Sale, lease or rental
s stormwater or gas system by district; distribu-

tion of proceeds.

of water, sewer,

..

z:ti: \;}rlxzrz i1il~lbl~l; service district owns a water, sewer, stormwater
Tie Ser';'ice o Jtcl):l y off not le_ss than sixty percent of the members of
oo or rent cuch il eto deem it for the best interests of the district to
- pality or privately-o 'a Zr, sewer, stormwater or gas system to any
y.water, sewer storriwwtne water, sewer, stormwater or gas system, or to
e divtaict. the boord oy o zoh lom owned by an adjacent public
water or éas system u maf’ so sell, lease or rent such water, sewer,
Zation, considers in the rf)on bgch terms and conditions as said board, in its
B, Jeasing or rental may b est intevests of the district: Provided, That such
aring before the boaid efmtTde Only, uPOn:‘(l) The publication of notice of
ertisement in compliaru:eo i ]]‘3 public service district, as a Class I legal
qJ, chapter fifty-nine of ti ‘with the provisions of article three (§8 59-3-1et
feulation in thé county 1'15 COde’. in a newspaper published and of generai
ication to be made n>tm Cguntles wherein the district is located, such
‘Prior to the hearin 0' (;?I‘her than twenty days and not later than seven
of the county or Cofr,xt‘ approval by the county commission or COMmIs-
. C public service coxmnil:fii)?l \;?;:/h tthS"diStriCt Pperates; and (3 approval
s the event of any A est Virginia.

: ent of al] outzsaynzxi sjli{-the proceeds t.hereof, if any, remaining after
ly distributed to Bn; :.: and f)ther obligations of the district, shall be
ction of such water . o who have made contributions in aid of
{t0 exceed the actual . , sewer, stormwater or gas system, such distribution
] b_alance of funds ill?:rintftofany Su?h.contribution, without interest, and
Ussion of the county in i ' }:{r hremammg shall be paid to the county
TWwater or gas system is | md the major portion of such water, sewer,
by commission, ;1963 c~ ﬂO_C.ate to be placed in the general funds of such
.¢. 75; 1981, c. 124; 1986, c. 81; 1997, c. 160; 2002, c.

in the section

ect of am

b endment of 2
€ 272, effective June ,‘f ‘Zggg . Acts  “stormwater” following “sewer”
) . 2. inserted  heading and throughout the section.
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§ 16-13A-24

§ 16-13A-24. Acceptance of loans, grants o
vances. r temporary

Any public service district created pursuant to the PTovisions of ¢h: ‘
is authorized and empowered to accept loans or grants and proo this artjlay
temporary advances evidenced by notes or other negotiable imtruCUre 10.
in the manner, and subject to the privileges and limitation; Snt]ents 1s5yg
respect to bonds authorized to be issued under the provisions of" thi fo th
the purpose of paying part or all of the cost of construction o § artic]
water systems, sewage systems, stormwater systems or stormwat
ment systems or gas facilities, or all of these, and the other pur €r mj
authorized, from any authorized agency or from the United stategos;s h re
or any federal or public agency or department of the United Stag Am
private agency, corporation or individual, which loans or tempora e; or g
including the interest thereon, may be repaid out of the proceeds Ic;}t,'?h van
authorized to be issued under the provisions of this article, the reven e bong i
said water system, sewage system, stormwater system or alsles °_fth j
stormwater management system or gas facilities, or grants to th socia
service district from any authorized agency or from the United Si -
America or any federal or public agency or department of the United States_
from any private agency, corporation or individual or from any combinai'tes"
such sources of payment, and to enter into the necessary Contractsmn .
agreements to carry out the purposes hereof with any authorized agenc allﬁ’;'
United States of America or any federal or public agency or depal'tmen)t] g;:hgﬁ'
United States, or with any private agency, corporation or individual. Any othet %

provisions of this article to the contrary notwithstanding, interest on any sucg}s

loans or temporary advances may be paid from the proceeds thereof unti] th¢¥
maturity of such notes or other negotiable instrument. 11958, ¢. 14; 1980 60'-";3"" :
1981, c. 124; 1986, c. 118; 2002, ¢. 272.) ' G ] |

I acquisitjon™s

RE
er system or ag.
agement system”,.

Effect of amendment of 2002. — Acts ment systems™ and “Stormwat
2002, c. 272, effective June 7. 2002, inserted  sociated stormwator man
“stormwater systems or stormwater manage-

§ 16-13A-25. Borrowing and bond issuance; procedure, -7

e,

(a) Notwithstanding any other provisions of this article to the contrary, ;! F
public service district may not borrow money, enter into contracts for t.im N
provision of engineering, design or feasibility studies, issue or contract to issug
revenue bonds or exercise any of the powers conferred by the provisions of . ;
section thirteen [§ 16-13A-13], twenty [§ 16-13A-20] or twenty-four [§ 16 L
13A-24] of this article, without the prior consent and approval of the pubh'c" 2
service commission. - E

(b) The public service commission may waive the provision of prior consent ,
and approval for entering into contracts for engineering, design or feasibility -
studies pursuant to this section for good cause shown which is evidenced bythe . E:
public service district filing a request for waiver of this section stated in a letter -
directed to the commission with a brief description of the project, a verified -

33

statement by the board members that the public service district has complied < E*
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§§ 5G-1-1 et seq.] of this code, and further explanation of
heir OWD engineering contract, including, but not limited
L2~ ence with the same engineering ﬁrm; or (2) completion of a
.;,g‘-;ss project requiring eng’meerir}g services. The district shall also
an executed cOPY of .the engineering contract to the commission after
g approval of the waiver. . o
4 engineering contract that meets one or more of the following criteria
o iAn efrom the waiver or approval requirements:
zamP: tract with a public service district that is a Class A utility on the
',;, l‘ﬁ;o:f April, two thousand three, or subsequently becomes a Class A
bv commission rule;
§ A contract wiyth a public se1.~vice district that does not require borrowing
that can be paid out of existing rates; . .
Q)‘ A contract where the payme‘int‘ of engineering fees are gontingent upon
"}éceipt of funding, and commission approval of the funding, to construct
oﬁroject which is the subject of the contract; or

{4) A contract that does not exceed fifteen thox{sand dollars.
a‘)‘ Requests for approval or waiver§ of engineering contracts shall be

med granted thirty days after the filing c‘iate unless the staff of the public
P2, . commission or a party files an objection to the request. If an objection
' "ed, the public service commission shall issue its decision within one
“Yindred twenty days of the filing date. In the event objection is received to a
m&ﬁest for a waiver, the application shall be considered a request for waiver as
'ﬁell as a request for approval in the event a waiver is not appropriate.
9 é) Unless the properties to be constructed or acquired represent ordinary

&: " y ‘-;;.. ter five-g [
- 2 v to evaluate t

flity as defined

the ) . . . )
60: extensions or repairs of existing sys.tems in .the usual course of bgsmess, a
‘ blic service district must first obtain a certificate of public convenience and
necessity from the public service commission in accordance with the provisions

as of chapter twenty-four [§§ 16-24-1 et seq.] of this code, when a public service

district is seeking to acquire or construct public service property.

Thirty days prior to making formal application for the certificate, the public
Fservice district shall prefile with the public service commission its plans and
: Eupporting information for the project in a manner prescribed by public service
tommission rules and regulations. (1969, 1st Ex. Sess., c. 6; 1981, c. 124; 1986,

. 81; 1996, ¢. 213; 1997, c. 159; 2003, c. 184.)

l1e
of "Effect of amendment of 2003. — Acts  ing “requiring engineering services” in subdivi-
6- 2003, c. 184, effecuve June 5, 2003. added  sion (27 and rewrote the final paragraph of the

. 8ubsection designations: inserted tc) and tdiiin  section. deleting former subdivisions (a)

1C

(b, substituted “a verified statement b.y the through (e’ regarding requirements for legal

ard members that the public service dxs"tnct advertisements giving public notice of projects.

it complied” for “evidence of compliance, de- ALR references. — Remedies for sewage
y leted “in the past two vears requiring engineer-  treatment plant alleged or deemed to be nui-
@ - IBg services” from the end of subdwl.'swn ‘1. gance, 101 ALR5th 287.
r and deleted “within the past two years” preced-
| 3
i ¥
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ENROLLED

H. B. 3045

{BY DELEGATES BOGGS AND BROWNING)
[Passed Aprit 92005 i cflect mnety davs from passage |

AN ACT to amend and reenact §16-13A-2 of the Code of West
Virginia. 1931, as amended, refating to the creation and moditica-
tion of public service districts: requiring the county commission
to provide the Public Service Commission a copy of the order or
peution seeking the creation. modificatnon or dissolution of a
public service district. as well as the time of the hearing to be held
by the county commission: providing that the Public Service
Commission may conduct o hearing in the affected county on the
matter.

Be it enacted by the Legislature of Wesr Virginia:

That §16-13A-2 of the Code of West Virginia. 1931, as amended.
be amended and reenacted to read as follows:

ARTICLE 13A. PUBLIC SERVICE DISTRICTS FOR WATER. SEWERAGE
AND GAS SERVICES.

§16-13A-2. Creation of districts by county commission; enlarging,
reducing, merging, or dissolving district; consoli-
dation; agreements. etc.: infringing upon powers
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of county commission; filing list of members and
districts with the Secretary of State.

(a) The county commission of any county may propose the
creation. enlargement. reduction, merger. dissolution. or
consolidation of a public service district by any of the following
methods: (1) On its own motion by order duly adopted. (2) .
upon the recommendation of the Public Service Commission,
or (3) by petition of twenty-tive percent of the registered voters
who reside within the humits of the proposed public service
district within one or more counties. The petition shail contain
adescription, including metes and bounds. sutticientto identify
10 the territory to be embraced therein and the name of such
It proposed district: Provided. That after the effective date of this
12 section. no new public service district shall be created. en-
13 larged, reduced, merged. dissolved or consolidated under this
14 section without the written consent and approval of the Public
15  Service Commission, which approval and consent shail be in
16 accordance with rules promulgated by the Public Service
17 Commission and may only be requested after consent is given
I8 by the appropriate county commission or commissions pursuant
19 1o this section. Any territory may be included regardless of
20 whether or not the territory includes one or more cities.
- 21 incorporated towns or other municipal corporations which own
22 and operate any public service properties and regardless of
23 whether or not tt includes vne or more cities. incorporated
24 townsorothermunicipal corporations being served by privately
25 owned public service properties: Provided. however. That the
26 same territory shall not be included within the boundaries of
27 more than one public service district except where the tervitory
28 or part thereot is included within the boundaries of a separate
29 public service district orgamzed to supply water, sewerage
services. stormwater services or gas facilities not being tur-
nished within such territory or part thereof: Provided further.
That no city. incorporated town or other municipal corporation
shall be included within the boundaries of the proposed district

19
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137 and approval by the Public Service Commission. The Public
138 Service Commission may provide a hearing in the affected
139 county on the matter and may approve. reject or modity the
140 order of the county commission if it finds it is in the best
141 interests of the public to do so. The Public Service Commission
142 shall adopt rules relating to such filings and the approval.
143 disapproval or modification of county commission orders for
144 creating, enlarging, merging. dissolving or consolidating
145 districts. The provisions of this section shall not apply to the
146 implementation by a county commission of an order issued by
147 the Public Service Commission pursuant to this section and
148  section one-b. of this article.

149 (g) The county commission may. it in its discretion it
150 deems it necessary. feasible and proper, enlarge the district to
151 nclude additional areas, reduce the area of the district, where
152 facilities. equipment. service or materials have not been
153 extended, or dissolve the district if inactive or create or consoli-
134 date two or more such districts. If consolidation ot districts is
155 not feastble. the county commission may consolidate and
156 centralize management and administration of districts within its
157 county or multi-county area to achieve efficiency of operations:
158  Provided, That where the county commission determines on its
139 own motion by order entered ot record. or there 15 a petition to
160 enlarge the district, merge and consolidate districts. or the
161 management and administration thereof. reduce the areu ot the
162 district or dissolve the district it inactive. all of the applicable
163 provisions of this article providing tor hearing. notice of
164 hearing and approval by the Public Service Commission shall
165 apply. The Commission shall atall times attempt to bring about
166 the enlargement or merger of existing public service districts in
167 orderto provide increased services and to elminate the need tor
168 creation of new public service districts in those areas which are
169 not currently serviced by a public service district: Provided.
170 however. That where two or more public service districts are
171  consolidated pursuant to this section, any rate differentials may
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except upon the adoption of a resolution of the governing body
of the city. incorporated town or other municipal corporation

consenting.

(b) The petition shall be filed in the office of the clerk of
the county commission of the county in which the territory to
constitute the proposed district is situated. and if the territory 18
situated 1n more than one county. then the petition shall be fifed
in the office of the clerk of the county commission of the
county in which the major portion of the territory extends, and
a copy thereot (omitting signatures) shall be filed with each of
the clerks of the county commission of the other county or
counties into which the territory extends. The clerk of the
county commission receiving such petition shall present it to
the county commission of the county at the first regular meeting
after the filing or at a special meeting called for the consider-
ation thereof.

(c) When the county commission of any county enters an
order on its own motion proposing the creation. enlargement.
reduction. merger. dissolution or consolidation of a public
service district. as aforesaid. or when a petition for the creation
is presented. as aforesaid. the county commission shall at the
same session tix a date of hearing in the county on the creation.
enlargement. reduction. merger. dissolution or consolidation of
the proposed public service district. which date so fixed shall be
not more than forty days nor less than twenty days from the
date of the action. Within ten days of fixing the date of hearing.
the county commission shall provide the Executive Secretary of
the Public Service Commission with a copy of the order or
petition and notification of the time and place of the hearing to
be held by the county commission. [f the territory proposed to
be mcluded is situated in more than one county. the county
commussion. when fixing a date of hearing. shall provide for
notifying the county commission and clerk thereof of each of
the other counties into which the territory extends of the date so
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continue for the period of bonded indebtedness incurred prior
to consolidation. The districts may not enter into any agree-
ment, contract or covenant that infringes upon, impairs.
abridges or usurps the duties. rights or powers of the county
commission, as set forth in this article. or conflicts with any
provision of this article.

(h) A list of all districts and their current board members
shall be filed by the county commission with the Secretary of
State and the Public Service Commission by the first day of
July of each year.
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ENROLLED

H. B. 3280

{BY DELEGATES STATON. BROWNING. PINO. VARNER.
ENNIS. YOST AND DELONG)

|Passed April 9. 2003 in effect nincty days rom passage]

AN ACT to amend and reenact §10-13A-25 of the Code of West

Virginia. 1931, as amended: and 10 amend and reenact §24-2-] |
of said code. all relatng to modifying the review by the Public
Service Commission of public convenience and necessity
applications where the project has been approved by Infrastruc-
ture and Jobs Development Council: removing the necessity tor
public service districts to prefile with the public service commis-
ston: providing for a waiver of thirty day notice requirement for
projects approved by the Infrastructure and Jobs Development
Council; providing that the public service commission render a
final decision on infrastructure and jobs development council
approved applications: providing that infrastructure and jobs
development council approved projects receiving a certificate of
public convenience may not be compelied toreopen: and allowing
electric power projects to apply for and receive certain licenses
and permits.

Be it enacted by the Legisiarure of West Virginia:

£
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That $16-13A-25 of the code of West Virginia. 193 1. as amended.
be amended and reenacted; and that §24-2-11 of said code be
amended and reenacted. all to read as follows:

CHAPTER 16. PUBLIC HEALTH.

ARTICLE 13A. PUBLIC SERVICE DISTRICTS.

§16-13A-23. Borrowing and bond issuance; procedure.

{ (a) Nowwithstanding any other provisions of this article to
2 the contrary, a public service district may not borrow money.
3 enter into contracts for the provision of engineering. design or
4 feasibility studies. issue or contract to issue revenue bonds or
5 exercise any of the powers conferred by the provisions of
6 section thirteen. twenty or twenty-four of this article, without
7 the prior consent and approval of the Public Service Commis-
8 sion.

9 (b) The Public Service Commission may waive the provi-

10 sionofpriorconsentand approval forentering into contracts for
1 engineering. design or feasibility studies pursuant to this section
12 ftor good cause shown which is evidenced by the public service
13 district filing a request tor waiver of this section stated in 2
t4 letter directed to the commission with a brief description of the
I5 project, a venitied stutement by the board members that the
16 public service district has complied with chapter five-g of this
17 code. and further explanation ot ability to evaluate their own
I8 engineering contract. including. but not limited to:

19 (1) Experience with the same engineering firm: or
20 (2)completionof aconstruction project requiring engineer-

21 ingservices. The distnict shall also forward an executed copy of
22 the engineering contract to the commission after receiving

23 approval of the waiver.
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CHAPTER 24. PUBLIC SERVICE COMMISSION.

ARTICLE 2. POWERS AND DUTIES OF PUBLIC SERVICE COMMISSION.

§24-2

20
2]

i

23

24
25

26

27
28

-11. Requirements for certificate of public convenience and

necessity.

(a) No public utility. person or corporation shall begin the
construction of any plant. equipment, property or facility for
furnishing to the public any of the services enumerated in
section one. article two of this chapter. nor apply tor. nor obtain
any franchise. license or permit fron1 any municipality or othey
governmental agency. except ordinary extensions of existing
systems in the usual course of business. unless and until it shall
obtain from the Public Service Commission a certificate of
public convenience and necessity authorizing such construction
tranchise, license or permit.

(b) Upon the filing of any application for such certiticate,
and after hearing. the commission may, in its discretion. issue
or refuse to issue. or issue in part and refuse in part. such
certificate of convenience and necessity: Provided. That the
commission, after it gives proper notice and it no protest is
received within thirty days after the notice is given. may waive
formal hearing on the application. Notice shall be given by
publication which shall state that a formal hearing may be
waived in the absence of protest. made within thirty days, to the
application. The notice shall be published as a Class I legal
advertisement in compliance with the provisions of article
three. chapter fifty-nine of this code. The publication area shall
be the proposed areua of operation.

(c) Any public utility. person or corporation subject to the
provisions of this section shall give the comnussion at least
thirty days’ notice of the tiling of any such application tor a
certificate of public convenience and necessity under this
section: Provided. That the commission may modify or waive
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(c) An engineering contract that meets one or more of the
following criteria is exempt from the waiver or approval
requirements:

(1) A contract with a public service district that is a Class
A utility on the first day of April. two thousand three, or
subsequently becomes a Class A utility as defined by commis-

ston rule:

(2) A contract with a public service district that does not
require borrowing and that can be paid out of existing rates:

(3) A contract where the payment of engineering fees are
contingent upon the receipt of funding, and commission
approval of the funding, to construct the project which is the
subject of the contract: or

(4) A contract that does notexceed fifteen thousand dollars.

(d) Requests for approval or waivers of engineering
contracts shall be deemed granted thirty days after the filing
date unless the staff of the Public Service Commission or a
party files an objection to the request. If an objection is filed,
the Public Service Commission shall issue its decision within
one hundred twenty days of the filing date. In the event
objection is received to a request for a waiver, the application
shall be considered a request for waiver as well as a request for
approval in the event a waiver 1S not appropriate.

(e) Unless the properties to be constructed or acquired
represent ordinary extensions or repairs of existing systems in
the usual course of business. a public service district must first
obtain a ceruficate of public convenience and necessity from
the Public Service Commission in accordance with the provi-
sions of chapter twenty-four of this code. when a public service
district is seeking to acquire or construct public service prop-
erty.
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(h) The commission shall prescribe such rules as it may
deem proper for the enforcement of the provisions of this
section; and. tn establishing that public convenience and
necessity do exist. the burden of proof shall be upon the
applicant.

(1) Pursuant to the requirements of this section the commis-
sion may issue a certificate of public convenience and necessity
to any intrastate pipeline, interstate pipeline. or local distribu-
tion company for the transportation in intrastate commerce of
natural gas used by any person tor one or more uses, as defined,
by rule. by the commission in the case of

(1) Natural gas sold by a producer, pipeline or other seller
to such person; or

(2) Natural gas produced by such person.

(j) A public utility which has received a certificate of public
convenience and necessity from the commission and has been
approved by the infrastructure and jobs development council,
is not required to. and cannot be compelled to, reopen the
proceeding if the cost of the project changes but the change
does not effect the rates established for the project.

(k) Any public utility. person or corporation proposing any
electric power project that requires a certificate under this
section is not required to obtain such certificate before applying
for or obtaining any franchise. license or permit from any
municipality or other governmental agency.
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the thirty-day notice requirement and shall waive the thirty day
notice requirement for projects approved by the infrastructure
and jobs development council.

(d) The commission shall render its final decision on any
application filed under the provisions of this section or section
eleven-a of this article within two hundred seventy days of the
filing of the application and within ninety days after final
submission of any such application for decision following a

hearing:

(ej The commission shall render its final decision on any
application filed under the provisions of this section that has
received the approval of the Infrastructure and Jobs Develop-
ment Counci} pursuant to article fifteen-A of chapter thirty-one
of this code. within one hundred-eighty days after filing of the
application: Provided, That if a protest is received within thirty
days after the notice is provided pursuant to subsection (b), the
commission shall render its final decision within two hundred
seventy days of the filing of the application.

(f) If the projected total cost of a project which is the
subject of an application filed pursuant to this section or section
eleven-a of this article is greater than fifty million dollars, the
commuission shall render its final decision on any such applica-
tion filed under the provisions of this section or section eleven-
a of this article within four hundred days of the filing of the
application and within ninety days after tinal submission of any
such application for decision after a hearing.

(g) If a decision 1s not rendered within the aforementioned
one hundred eighty-days. two hundred seventy days. four
hundred days or ninety days. the commission shall issue a
certificate of convenience and necessify as applied for in the
application.

s
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72 (e) The board shall by resolution determine its own rules
73 of procedure, fix the time and place of its meetings and the

100
101

manner in which special meetings may be called. Public
notice of meetings shall be given in accordance with
section three, article nine-a, chapter six of this code.
Emergency meetings may be called as provided for by said
section. A majority of the members constituting the board
also constitute a quorum to do business.

(f) The members of the board are not personally liable or
responsible for any obligations of the district or the board,
but are answerable only for willful misconduct in the
performance of their duties. The county commission
which created a district or county commissions if more
than one created the district may, upon written request of
the district, adopt an order changing the official name of
a publicservice district: Provided, That such name change
will not be effective until approved by the public service
commission of West Virginia and the owners of any bonds
and notes issued by the district, if any, shall have con-
sented, in writing, to the name change. If a district
includes territory located in more than one county, the
county commission or county commissions changing the
name of the district shall provide any county commission
into which the district also extends with a certified copy
of the order changing the name of the district. The official
name of any district created under the provisions of this
article may contain the name or names of any city, incor-
porated town or other municipal corporation included
therein or the name of any county or counties in which it
is located.
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[Passed April 8, 2005; in effect ninety days from passage.]

AN ACT to amend and reenact §16-13A-4 of the Code of West
Virginia, 1931, as amended, authorizing a change in the
official name of a public service district in certain circum-
stances.

Be it enacted by the Legislature of West Virginia:

That §16-13A-4 of the Code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:

ARTICLE 13A. PUBLIC SERVICE DISTRICTS FOR WATER, SEWERAGE,
STORMWATER AND GAS SERVICES.

§16-13A-4. Board chairman; members’ compensation; proce-
dure; district name.

1 (a) The chairman shall preside at all meetings of the
2 board and may vote as any other member of the board. If
3 the chairman is absent from any meeting, the remaining
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31-15A-7.

INFRASTRUCTURE & JOBS DEVELOPMENT COUNCIL

§ 31-15A-1

ARTICLE 15A.

WEST VIRGINIA INFRASTRUCTURE AND JOBS
DEVELOPMENT COUNCIL.

Sec.

31-15A-1.
31-15A-2.
31-15A-3.

Short title.

Definitions.

\West Virginia infrastructure and
jobs development council con-
tinued; members of council:
staff of council.

Development of guidelines and pre-
liminary application for funding
assistance.

Requirements for project funding
assistance; review of project
preliminary applications by
council.

Powers. duties and responsibilities
of the council generally; compre-
hensive assessment.

Current and prospective planning,
roads and highways; report to
division of highways.

Exemption of certain emergency
projects from certificate of pub-
lic convenience and necessity
requirements; review of certain
emergency projects by public
service commission; and exemp-
tion for North Fork Hughes
River watershed project.

Infrastructure fund: deposits in
fund; disbursements to provide
loans. loan guarantees, grants
and other assistance; loans,
loan guarantees, grants and
other assistance shall be subject
to assistance agreements.

31-15A-10. Recommendations by council for

expenditures of funds by loan,
grant or for engineering assis-
tance.

31-15A-11. Reservation of funds for projects

and infrastructure projects.
31-15A-12. Additional powers of water devel-
opment authority.

31-15A-4.

31-15A-5.

31-15A-6.

31-15A-8.

31-15A-9.

§ 31-15A-1. Short title.

Sec.

31-15A-13. Prohibition on funds tnuring to the
benefit of or being distributable
to water development board;
transactions between the water
development board and officers
having certain interests in such
transactions.

31-15A-14. Termination or dissolution.

31-15A-15. Projects not to be considered public
improvements; competitive bid
requirements.

31-15A-16. Dedication of severance tax pro-
ceeds.

31-15A-17. Water development authority em-
powered to issue infrastructure
revenue bonds and refunding
bonds; creation of infrastruc-
ture revenue debt service fund;
funding of infrastructure reve-
nue debt service fund; require-
ments and manner of such issu-
ance.

31-15A-17a. Infrastructure revenue bonds
payable from A. James Manchin
fund.

31-15A-18. Trustee for holders of infrastruc-
ture revenue bonds; contents of
trust agreement.

31-15A-19. Legal remedies of infrastructure
revenue bondholders or
noteholders and trustees.

31-15A-20. Infrastructure revenue bonds law-
ful investments.

31-15A-21. Purchase and cancellation of infra-
structure revenue bonds.

31-15A-22. Refunding revenue bonds.

31-15A-23. Infrastructure revenue bonds not
debt of state, county, municipal-
ity or any political subdivision.

31-15A-24. Infrastructure revenue bonds ex-
empt from taxation.

This article shall be known and may be cited as the “West Virginia
Infrastructure and Jobs Development Act.” (1994, 1st Ex. Sess., c. 26.)

.Cited in State ex rel. Cooper v. Caperton, 196
W. Va. 208, 470 S.E.2d 162 (1996).

77




§ 31-15A-2 CORPORATIONS

§ 31-15A-2. Definitions.

For purposes of this article:
{a) “Bond” or “infrastructure revenue bond” means a revenue bond, note, or

other cbligation issued by the water development authority pursuant to this
article, including bonds to refund such bonds and notes to renew such notes,
and notes in anticipation of and payable from the proceeds of such bonds.
(b) “Code” means the code of West Virginia, one thousand nine hundred
thirty-one, as amended;
(¢) “Cost” means, as applied to any project to be financed, in whole or in part,

with infrastructure revenues or funds otherwise provided pursuant to this
article, the cost of planning, acquisition, improvement and construction of the
project; the cost of preliminary design and analysis, surveys, borings; the cost
of environmental, financial, market and engineering feasibility studies, assess-
ments, applications, approvals, submissions or clearances; the cost of prepa-
ration of plans and specifications and other engineering services; the cost of
acquisition of all land, rights-of-way, property rights, easements, franchise
rights and any other interests required for the acquisition, repair, improve-
ment or construction of the project; the cost of demolishing or removing any
buildings or structures on land so acquired, including the cost of acquiring any
lands to which buildings or structures may be moved; the cost of excavation,
grading, shaping or treatment of earth, demolishing or removing any buildings
or structures; the cost of constructing any buildings or other improvements;
the cost of all pumps, tanks, vehicles, apparatus and other machinery,
furnishings and equipment; loan or origination fees and all finance charges
and interest incurred prior to and during the construction and for no more than
six months after completion of construction; the cost of all legal services and
expenses; the cost of all plans, specifications, surveys and estimates of cost; all
working capital and other expenses necessary or incident to determining the
feasibility or practicability of acquiring, repairing, improving or constructing
any project; the cost of placing any project in operation; and all other costs and
expenses of any kind or nature incurred or to be incurred by the project sponsor
developing the project that are reasonable and necessary for carrying out all
works and undertakings necessary or incident to the accomplishment of any
project: Provided, That costs shall not include any amounts related to the
ongoing operations of the owner or operator, depreciation thereof or any other
cost which the council or the water development authority has not determined
to be consistent with the purposes and objectives of this article;

(d) “Council” means the West Virginia infrastructure and jobs development
council created in section three [§ 31-15A-3] of this article;

(e) “Division of environmental protection” means the division [department]
of environmental protection established under article one [§§ 22-1-1 et seq.],
chapter twenty-two of this code, or any successor to all or any substantial part
of its powers and duties;

(f) “Division of health” means the division of health created in article one
[§¢ 16-1-1 et seq.], chapter sixteen of this code, or any successor to all or any
substantial part of its powers and duties;
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(g) “Economic development authority” means the economic development
authority established under article fifteen (§§ 31-15-1 et seq.], chapter thirty-
one of the code, or any successor to all or any substantial part of its powers and
duties; ,

(h) “Emergency project” means a project which the council has determined:
(1) Is essential to the immediate economic development of an area of the state;
and (2) will not likely be developed in that area if construction of the project is
not commenced immediately;

(i) “Governmental agency” means any county: municipality; watershed
improvement district; assessment district; soil conservation district; sanitary
district; public service district; drainage district; regional governmental au-
thority and any other state governmental agency, entity, political subdivision
or public corporation or agency authorized to acquire, construct or operate
water or wastewater facilities or infrastructure projects;

(j)> “Housing development fund” means the West Virginia housing develop-
ment fund established under article eighteen {§§ 31-18-1 et seq.] of this
chapter, or any successor to all or any substantial part of its powers and duties;

(k) “Infrastructure fund” means the West Virginia infrastructure fund
created and established in section nine {§ 31-15A-9] of this article;

(!) “Infrastructure project” means a project in the state which the council
determines is likely to foster and enhance economic growth and development
in the area of the state in which the project is developed, for commercial,
industrial, community improvement or preservation or other proper purposes,
including, without limitation, tourism and recreational housing, land, air or
water transportation facilities and bridges, industrial or commercial projects
and facilities, mail order, warehouses, wholesale and retail sales facilities and
other real and personal properties, inciuding facilities owned or leased by this
state or any other project sponsor, and includes, without limitation: (1) The
process of acquiring, holding, operating, planning, financing, demolition,
construction, improving, expanding, renovation, leasing or otherwise disposing
of the project or any part thereof or interest therein; and (2) preparing land for
construction and making, installing or constructing improvements on the land,
including water or wastewater facilities or any part thereof, steam, gas,
telephone and telecommunications and electric lines and installations, roads,
bridges, railroad spurs, buildings, docking and shipping facilities, curbs,
gutters, sidewalks, and drainage and flood control facilities, whether on or off
the site;

(m) “Infrastructure revenue” means all amounts appropriated by the Leg-
islature; all amounts deposited into the infrastructure fund; any amounts
received, directly or indirectly, from any source for the use of all or any part of
any project completed pursuant to this article; and any other amounts received
by the state treasurer, council or the water development authority for the
purposes of this article;

(n) “Need of the project sponsors” means there is a public need for a project.
The council shall construe a population increase evidenced by the last two
decennial censuses in a county in which a project is proposed, as a factor
supporting the conclusion that a need exists for projects in that county.
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(0) “Project” means any wastewater facility, water facility project or any
combination thereof, constructed or operated or to be constructed or operated
by a project sponsor;

{p) “Project sponsor” means any governmental agency or person, or any
combination thereof, including, but not limited to, any public utility, which
intends to plan, acquire, construct, improve or otherwise develop a project;

(@) “Public service commission” means the public service commission of
West Virginia created and established under section three [§ 24-1-3], article
one, chapter twenty-four of this code, or any successor to all or any substantial
part of its powers and duties;

(r) “Person” means any individual, corporation, partnership, association,
limited liability company or any other form of business organization;

{s) “Public utility” means any person or persons, or association of persons,
however associated, whether incorporated or not, including, without limita-
tion, any governmental agency, operating a wastewater facility or water
facility as a public service, which is regulated by the public service commission
as a public utility under chapter twenty-four {§§ 24-1-1 et seq.] of this code or
which is required to file its tariff with the public service commission;

(t) “State development office” means the West Virginia development office
established under article two [§§ 5B-2-1 et seq.], chapter five-b of this code, or
any successor to all or any substantial part of its powers and duties;

(u) “State infrastructure agency” means the division of health, division of
environmental protection, housing development fund, public service commis-
sion, state development office, water development authority, economic devel-
opment authority and any other state agency, division, body, authority,
commission, instrumentality or entity which now or in the future receives
applications for the funding of, and provides funding or technical assistance to,
the planning, acquisition, construction or improvement of a project;

(v) “Waste water facility” means all facilities, land and equipment used for
or in connection with treating, neutralizing, disposing of, stabilizing, cooling,
segregating or holding waste water, including, without limitation, facilities for
the treatment and disposal of sewage, industrial wastes or other wastes,
wastewater, and the residue thereof; facilities for the temporary or permanent
impoundment of wastewater, both surface and underground; and sanitary
sewers or other collection systems, whether on the surface or underground,
designed to transport wastewater together with the equipment and furnish-
ings therefor or thereof and their appurtenances and systems, whether on the
surface or underground including force mains and pumping facilities therefor;

(w) “Water development authority” means the West Virginia water develop-
ment authority continued pursuant to the provisions of article one [§§ 22C-1-1
et seq.], chapter twenty-two-c of this code, or any successor to all or any
substantial part of its powers and duties; and

(x) “Water facility” means all facilities, land and equipment used for or in
connection with the collection and/or storage of water, both surface and
underground, transportation of water, storage of water, treatment of water and
distribution of water all for the purpose of providing potable, sanitary water
suitable for human consumption and use. (1994, 1st Ex. Sess., c. 26; 1998, c.
180.)
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§ 31-15A-3. West Virginia infrastructure and jobs develop-
ment council continued; members of council;
staff of council.

(a) The West Virginia infrastructure and jobs development council is hereby
continued. The counci! is a governmental instrumentality of the state. The
exercise by the council of the powers conferred by this article and the carrying
out of its purpose and duties shall be considered and held to be, and are hereby
determined to be, essential governmental functions and for a public purpose.

(b) The council shall consist of eleven members, including the executive
director of the housing development fund or his or her designee, the director of
the division of environmental protection or his or her designee, the director of
the economic development authority or his or her designee, the director of the
water development authority or his or her designee, the executive director of
the state development office or his or her designee, the director of the division
of health or his or her designee, the chairman of the public service commission
or his or her designee, and four members representing the general public:
Provided, That there shall be at least one member representing the general
public from each congressional district: Provided, however, That after the
expiration of the term of office of the members first appointed as representa-
tives of the general public, no more than one member representing the general
public may be a resident of the same county. The governor shall appoint the
public members of the council who shall serve three-year staggered terms. The
commissioner of the division of highways, the executive director of the state
rail authority, two members of the West Virginia Senate, two members of the
West Virginia House of Delegates, one representative of the board of directors
of the state college system and one representative of the board of trustees of
the university of West Virginia shall serve as advisory members of the council.
The governor shall appoint the legislative members of the council: Provided,
further, That no more than three of the legislative members may be of the same
political party. The governor shall appoint the representatives of the governing
boards from a list of three names submitted by each governing board. The
advisory members shall be ex officio, nonvoting members of the council.

(¢) The council shall annually elect one of its members as chairman, and
shall appoint a secretary, who need not be a member of the council and who
shall keep records of its proceedings. Six members of the council shall
constitute a quorum and the affirmative vote of at least the majority of those
members present shall be necessary for any action taken by vote of the council.
No vacancy in the membership of the council impairs the rights of a quorum by
such vote to exercise all the rights and perform all the duties of the council.

(d) No member of the council who serves by virtue of his or her office shall
receive any compensation or reimbursement of expenses for serving as a
member. The members of the council who represent the general public shall
receive reimbursement for actual expenses incurred in the service of the
council.

(e) The council shall meet at least monthly to review projects and infra-
structure projects requesting funding assistance and otherwise to conduct its
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business, and shall meet more frequently if necessary. Notwithstanding any
other provision of this article to the contrary, the economic development
authority shall not be subject to council review with regard to any action taken
pursuant to the authority established in article fifteen [§§ 31-15-1 et seq.],
chapter thirty-one of this code nor shall the governor’s civil contingent fund be
subject to council review with regard to projects or infrastructure projects
funded through the governor’s civil contingent fund.

(f) The water development authority shall provide office space for the
council, and each governmental agency represented on the council shall
provide staff support for the council in the manner determined by the council
from time to time.

{g) The council shall invite to all its meetings one or more representatives of
the United States department of agriculture, rural economic community
development, the United States economic development agency and the United
States army corps of engineers or any successors thereto. The council shall also
invite such other appropriate parties as may be necessary to effectuate the
purposes of this article. (1994, 1st Ex. Sess., c. 26; 1995, c. 130.)

§ 31-15A-4. Development of guidelines and preliminary
application for funding assistance.

(a) To implement and carry out the intent of this article, the council shall
promulgate legislative rules in accordance with article three [§§ 29A-3-1 et
seq.], chapter twenty-nine-a of this code to develop comprehensive, uniform
guidelines for use by the council and other state infrastructure agencies in
evaluating any request by a project sponsor for funding assistance to plan,
acquire, construct, improve or otherwise develop a project or infrastructure
project. The guidelines shall include the following factors: (1) the public health
benefits of the project or infrastructure project; (2) the economic development
benefits of the project or infrastructure project; (3) the degree to which the
project or infrastructure project will correct deficiencies in the compliance of
water supply or sewage treatment facilities with state or federal laws,
regulations or standards; (4) the degree to which the project or infrastructure
project encourages effective and efficient consolidation of water or sewage
treatment systems consistent with the comprehensive plan developed pursu-
ant to section six [§ 31-15A-6], of this article; (5) the cost effectiveness of the
project or infrastructure project as compared with alternatives which achieve
substantially the same public health or economic development benefits,
including the consideration of providing maximum feasible fire protection; (6)
the availability of alternative sources of funding which could finance all or a
part of the project and infrastructure project, and the need for the assistance
of the council to finance the project or infrastructure project or attract other
sources of funding; (7) the applicant’s ability to operate and maintain the
system if the project or infrastructure project is approved; (8) the degree to
which the project or infrastructure project achieves other state or regional
planning goals; (9) the estimated date upon which the project or infrastructure
project could commence if funding were available and the estimated comple-
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tion date of the project or infrastructure project; and (10) such other consid-
erations as the council may consider necessary or appropriate to accomplish
the purpose and intent of this article.

(b) The council shall create a preliminary application form which shall be
used by all project sponsors requesting funding assistance from state infra-
structure agencies to plan, acquire, construct, improve or otherwise develop an
infrastructure project or project. The preliminary application form shall
contain all information required by all state infrastructure agencies that wiil
be required to issue permits and/or certificates regarding the project or
infrastructure project. The preliminary application shall require the project
sponsor to set forth the type and proposed location of the infrastructure project
or project; the estimated total cost of the project; the amount of funding
assistance required and the specific uses of the funding; other sources of
funding available or potentially available for the infrastructure project or
project; information demonstrating the need for the infrastructure project or
project and that the proposed funding of the project is the most economically
feasible and viable alternative to completing the project or infrastructure
project; and such other information as the council considers necessary to
enable it to recommend the type of project or infrastructure project financing,
in terms of the kind, amount and source of funding, which the project sponsor
should pursue and which the state infrastructure agency or agencies should
consider an appropriate investment of public funds, and to otherwise carry out
the intent of this article. (1994, 1st Ex. Sess., ¢. 26.)

Code of State Rules References. — Infra-
structure and jobs development council funding
rules, 167CSR 1, effective June 6, 1996.

§ 31-15A-5. Requirements for project funding assistance;
review of project preliminary applications by
council.

(a) No project sponsor may apply for or receive any loan, loan guarantee,
grant or other funding assistance for a project or infrastructure project from
any state infrastructure agency (i) unless the project sponsor requiring the
funding assistance first submits a completed preliminary application to the
council on the form prepared for such purpose by the council pursuant to
section four of this article, and (ii) except as may be recommended by the
council after consideration of the preliminary application: Provided, That any
praject sponsor which has an infrastructure project or project with either
acceptable bids or all funding in place on the effective date of this act is not
required to comply with the provisions of this section.

(b) The council shall, within thirty days of receipt of each completed
preliminary application submitted to it, review the preliminary application
and either (i) make a written recommendation as to the infrastructure project
or project financing, in terms of the kind, amount and source of funding, which
the project sponsor submitting the application should pursue and which the
state infrastructure agency or agencies should consider an appropriate invest-
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ment of public funds, or i) if the council determines that (1) the proposed
project or infrastructure project is not eligible for funding assistance from any
state infrastructure agency, or (2) the proposed project or infrastructure project
is not otherwise an appropriate or prudent investment of state funds, the
council shall recommend that the project sponsor not seek funding from any
state infrastructure agency. A project sponsor shall include the preliminary
application and the council’s recommendations in any application to a state
infrastructure agency.

{¢) The council shall provide a copy of its recommendation with respect to
each preliminary application, together with a copy of the preliminary applica-
tion, to all appropriate state infrastructure agencies, which shall take into
account the council’s recommendations with respect to a project or infrastruc-
ture project before taking any action with respect to the project. No state
infrastructure agency shall take any action inconsistent with the recommen-
dation of the council unless the governing body of the agency, or the head of the
agency if it has no governing body, expressly finds and determines that the
recommendation is not in the best interest of the state or the area in which the
proposed infrastructure project or project is to be located.

(d) In reviewing each preliminary application, the council shall use the
engineering, financial and technical expertise of the respective staffs of the
state infrastructure agencies represented on the council so as to recommend
for funding those projects or infrastructure projects which are consistent with
the purposes and intent of this article and with the policies and priorities of
this state generally. The council may include in its findings a recommendation
that a state infrastructure agency consider technical reports on the project
prepared by other infrastructure agencies or by any federal agency. (1994, 1st

Ex. Sess., ¢. 26.)

Code of State Rules References. — Infra-
structure and jobs development council funding
rules, 167CSR 1, effective June 6, 1996.

§ 31-15A-6. Powers, duties and responsibilities of the
council generally; comprehensive assessment.

(a) In addition to the powers set forth elsewhere in this article, the council
is hereby granted, has and may exercise all powers necessary or appropriate to
carry out and effectuate the purposes and intent of this article. The council
shall have the power and capacity to:

{1) Provide consultation services to project sponsors in connection with the
planning, acquisition, improvement, construction or development of any infra-
structure project or project;

(2) Periodically prepare a list of infrastructure projects or projects which
cannot meet the established funding guidelines of the various state infrastruc-
ture agencies, other than the housing development fund, but which are
consistent with the mandates of this article and recommend to the water
development authority that it make a grant or loan to the project sponsors
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from the infrastructure fund to finance the cost of one or more such projects or
infrastructure projects;

(3) Do all other acts necessary and proper to carry out the powers expressly
granted to the authority in this article; and

{4) To make and execute contracts, commitments and obligations and other
instruments necessary or convenient for the exercise of its powers.

(b) The council shall develop a comprehensive statewide inventory of water
supply systems and sewage treatment systems and an assessment of current
and future needs by the first day of July, one thousand nine hundred
ninety-six. The assessment shall identify the areas of the state which do not
have adequate public water or sewage systems and offer recommendations for
the construction of new facilities or the extension or expansion of existing
facilities to meet the identified needs. The council shall include in the
assessment an identification of the obstacles, issues and problems which
prevent or inhibit development of adequate infrastructure throughout the
state, including financial, governmental, physical, or geographical factors and
make recommendation as the council considers appropriate regarding the
obstacles, issues or problems identified. This comprehensive inventory and
assessment shall be updated at least once in every three year period after the
initial assessment and inventory is completed.

(¢) The council shall study the viability of the consolidation of public service
districts throughout the state: Provided, That the study shall encompass not
only public service districts but also any and all entities which provide or
supply water and sewer service to the general public: Provided, however, That
the council shall, in the preparation of the study, consult with the public
service district division of the public service commission and representatives of
the West Virginia rural water association and the West Virginia association of
public service districts, as needed. The council shall report their findings and
conclusions on or before the sixteenth of January of the year one thousand nine
hundred ninety-five to the governor, speaker of the house of delegates and
president of the senate. (1994, 1st Ex. Sess., c. 26.)

§ 31-15A-7. Current and prospective planning; roads and
highways; report to division of highways.

(a) The council shall take into account the current and prospective infra-
structure needs in relation to plans of the division of highways for the
development and building of new roads. Upon completion an environmental
impact study, the commissioner of highways shall provide the council with
plans for any and all new roads. In a timely manner, the council shall advise
the commissioner of the division of highways on the feasibility of the expansion
of new or existing water and sewer lines concomitant to the construction of the
new roads.

(b) The council has the authority to appoint local infrastructure planning
teams. The local infrastructure planning teams may consist of the following: A
de§ignee of the division of highways from the region where the new road is
being built; a designee of the division of highways from the central state office;
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a designee from the environmental engineers division cf ihe department of
health and human resources: a designee from the lccal developmental author-
ity where the new road is being built; a designee from the regional develop-
mental authority in the area where the new road is being built; a designee from
the public service commission; a designee from the division of environmental
protection; a designee from the county commission where the new road is being
built who shall serve as chairperson of the pianning team; a citizen of the
county where the new road is being built to be chosen by the county
commission; and the elected state delegates and senators from the area where
the new road is being built. In order to avcid delay of any highway project,
immediately upon appointment of a local infrastructure planning team, the
director of the division of highways shall submit to the council a time frame
within which the planning team must act and within which the planning team
must submit any plans, maps, recommendations or reports developed pursu-
ant to this subsection. The local infrastructure planning team shall meet prior
to the development and building of a new rcad. Members of the local
infrastructure planning team shall only receive pavment for actual expenses
incurred. The local infrastructure planning team shall advise the commis-
sioner of the division of highways on the feasibility of an infrastructure plan.
The local infrastructure planning team shall meet to develop an infrastructure
plan that includes an assessment study of existing water and sewer lines and
a feasibility study on future development and laying of water and sewer lines.
After these studies are completed, a developmental map shall be drawn of the
proposed road route with overlays of the proposed water and sewer lines. These
studies and the map shall be presented tc the commissioner of the division of
highways and shall be used by the cominissioner in the planning, developing

and building of the road.
(¢) The water development authority shall establish a restricted account

within the infrastructure fund to be expended for the construction of water and
sewage lines as may be recommended bv the council in accordance with this
article and specifically, in accordance the plan developed under subsection (b)
of this section. The reserve account shall be known as the “infrastructure road
improvement reserve account”. The council and the division of highways may
enter into agreements to share the cost of financing projects approved in
accordance with this secticn from moneys available in the infrastructure road
reserve account and moaneys available from the state road fund. Annually, the
council may direct the water development authcrity to transfer funds from the
infrastructure fund in an amceunt nct to eiceed one million dollars to the
restricted account: Provided, That at no time may the balance of the restricted
account exceed one million dollars.

{d) For the purposes of this section the term “new” means a road right-of-
way being built for the first time.

{e) After the construction of water and sewer lines adjacent to the new road
these new lines shall be turned over to existing utilities by expansion of
boundaries of public service districts or shall ke main extensions from the
municipality. (1994, 1st Ex. Sess., ¢. 26.)
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§ 31-15A-8. Exemption of certain emergency projects from
certificate of public convenience and necessity
requirements; review of certain emergency
projects by public service commission; and
exemption for North Fork Hughes River wa-
tershed project.

(a) If the council determines a project to be an emergency and the emer-
gency project will be funded solely with grant money for the extension of an
existing certificated water facility or wastewater facility, and if the council
finds in its recommendation that the construction and acquisition of the
emergency project will have no effect on the public utility’s customer rates and
will have no significant effect on its operational costs as a result of the project
cost, then the emergency project is exempt from the requirement to obtain a
certificate of public convenience and necessity under section eleven [§ 24-2-
11], article two, chapter twenty-four of this code. If the public utility is a public
service district, it is exempt from the approval of the public ser-ice commission
required under section twenty-five [§ 16-13A-25], article thirteen-a, chapter
sixteen of this code.

(b) Any public utility, and any other entity that will operate as a public
utility, must obtain a certificate of public convenience and necessity pursuant
to section eleven [§ 24-2-11], article two, chapter twenty-four of this code for
any emergency project that is not exempt under subsection (a) of this section.
The public service commission shall render its final decision on any application
for a certificate within one hundred twenty days of the filing of the application:
Provided, That the thirty-day prefiling requirement is not required. If the
project sponsor is a public service district, then the project will be exempted
from the approval requirements of section twenty-five [§ 16-13A-25], article
thirteen-a, chapter sixteen of this code.

(¢) Projects that are not emergency projects are subject to the requirements
of section eleven, article two, chapter twenty-four of this code to the extent they
would be otherwise.

(d) The North Fork Hughes River watershed praject, proposed to enhance
economic growth and development through tourism as provided in subsection
(1), section two [§ 31-15A-2] of this article and to include a water facility
project as defined in subsection (n), section two of this article, is hereby
specifically exempted from any requirement imposed by this article, except
that the provisions of subsection (a) of this section are specifically made
applicable to the project. The project is hereby specifically authorized and the
public land corporation shall have and may exercise the power of eminent
domain and all authority otherwise prescribed by law to acquire necessary
land and rights-of-way, to include approximately four hundred seventy-eight
acres, in connection with the project. Funding for the project shall be provided
by the federal government from the Appalachian regional commission through
the United States soil conservation service. Upon completion of the project, the
Property acquired shall be transferred to the state park system. The commis-
sioner of the division of tourism and parks or the successor to the commission-
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er's powers and duties is directed to expand the boundaries of North Bend
state park to include the project area and to operate the expanded park
property, including improved recreational facilities, from funds appropriated
for that purpose. (1994, 1st Ex. Sess., ¢. 26; 1998, ¢. 180.)

Editor’s notes. — Concerning the reference  term “water facility” is defined in subsection (x)
in 1ds to “a water facility project as defined in  of that section.
subsection int. section two of this article,” the

§ 31-15A-9. Infrastructure fund; deposits in fund; dis-
bursements to provide loans, loan guarantees,
grants and other assistance; loans, loan guar-
antees, grants and other assistance shall be
subject to assistance agreements.

(a) The water development authority shall create and establish a special
revolving fund of moneys made available by appropriation, grant, contribution
or loan to be known as the “West Virginia Infrastructure Fund”. This fund shall
be governed, administered and accounted for by the directors, officers and
managerial staff of the water development authority as a special purpose
account separate and distinct from any other moneys, funds or funds owned
and managed by the water development authority. The infrastructure fund
shall consist of sub-accounts, as deemed necessary by the council or the water
development authority, for the deposit of: (1) Infrastructure revenues; (2) any
appropriations, grants, gifts, contributions, loan proceeds or other revenues
received by the infrastructure fund from any source, public or private; (3)
amounts received as payments on any loans made by the water development
authority to pay for the cost of a project or infrastructure project; (4) insurance
proceeds payable to the water development authority or the infrastructure
fund in connection with any infrastructure project or project; (5) all income
earned on moneys held in the infrastructure fund; (6) all funds deposited in
accordance with section four [§ 31-15B-4] of article fifteen-b; and (7) all
proceeds derived from the sale of bonds issued pursuant to article fifteen-b
(§§ 31-15B-1 et seq.] of this chapter.

Any money collected pursuant to this section shall be paid into the West
Virginia infrastructure fund by the state agent or entity charged with the
collection of the same, credited to the infrastructure fund, and used only for
purposes set forth in this article or article fifteen-b {§§ 31-15B-1 et seq.].

Amounts in the infrastructure fund shall be segregated and administered by
the water development authority separate and apart from its other assets and
programs. Amounts in the infrastructure fund may not be transferred to any
other fund or account or used, other than indirectly, for the purposes of any
other program of the water development authority, except that the water
development authority may use funds in the infrastructure fund to reimburse
itself for any administrative costs incurred by it and approved by the council in
connection with any loan, loan guarantee, grant or other funding assistance
made by the water development authority pursuant to this article.
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(b) Notwithstanding any provision of this code to the contrary, amounts in
the infrastructure fund shall be deposited by the water development authority
in one or more banking institutions: Provided, That any moneys so deposited
shall be deposited in a banking institution located in this state. The banking
institution shall be selected by the water development authority by competi-
tive bid. Pending the disbursement of any money from the infrastructure fund
as authorized under this section, the water development authority shall invest
and reinvest the moneys subject to the limitations set forth in article eighteen
[§§ 31-18-1 et seq.], chapter thirty-one of this code.

(¢) To further accomplish the purposes and intent of this article and article
fifteen-b [§§ 31-15B-1 et seq.] of this chapter, the water development authority
may pledge infrastructure revenues and from time to time establish one or
more restricted accounts within the infrastructure fund for the purpose of
providing funds to guarantee loans for infrastructure projects or projects:
Provided, That for any fiscal year the water development authority may not
deposit into the restricted accounts more than twenty percent of the aggregate
amount of infrastructure revenues deposited into the infrastructure fund
during the fiscal year. No loan guarantee shall be made pursuant to this article
unless recourse under the loan guarantee is limited solely to amounts in the
restricted account or accounts. No person shall have any recourse to any
restricted accounts established pursuant to this subsection other than those
persons to whom the loan guarantee or guarantees have been made.

(d) Each loan, loan guarantee, grant or other assistance made or provided
by the water development authority shall be evidenced by a loan, loan
guarantee, grant or assistance agreement between the water development
authority and the project sponsor to which the loan, loan guarantee, grant or
assistance shall be made or provided, which agreement shall include, without
limitation and to the extent applicable, the following provisions:

(1) The estimated cost of the infrastructure project or project, the amount of
the loan, loan guarantee or grant or the nature of the assistance, and in the
case of a loan or loan guarantee, the terms of repayment and the security
therefor, if any;

(2) The specific purposes for which the loan or grant proceeds shall be
expended or the benefits to accrue from the loan guarantee or other assistance,
and the conditions and procedure for disbursing loan or grant proceeds;

(3) The duties and obligations imposed regarding the acquisition, construc-
tion, improvement or operation of the project or infrastructure project; and

(4) The agreement of the governmental agency to comply with all applicable
federal and state laws, and all rules and regulations issued or imposed by the
water development authority or other state, federal or local bodies regarding
the acquisition, construction, improvement or operation of the infrastructure
project or project and granting the water development authority the right to
appoint a receiver for the project or infrastructure if the project sponsor should
default on any terms of the agreement.

(e) Any resolution of the water development authority approving loan, loan
guarantee, grant or other assistance shall include a finding and determination
that the requirements of this section have been met.
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f* The interest rate on any loan to governmental. quasi-governmental, or
not for profit project sponsors for projects made pursuant to this article shall
not exceed three percent per annum. Due to the limited availability of funds
available for loans for projects, it is the public policy of this state to prioritize
funding needs to first meet the needs of governmental. quasi-governmental
and not for profit project sponsors and to require that loans made to for-profit
entities shall bear interest at the current market rates. Therefore, no loan may
be made by the council to a for-profit entity at an interest rate which is less
than the current market rate at the time of the loan agreement.

\g) The water development authority shall cause an annual audit to be
made by an independent certified public accountant of its books, accounts and
records, with respect to the receipts, disbursements, contracts, leases, assign-
ments, loans, grants and all other matters relating to the financial operation of
the infrastructure fund, including the operating of any sub-account within the
infrastructure fund. The person performing such audit shall furnish copies of
the audit report to the commissioner of finance and administration [office
abolished], where they shall be placed on file and made available for inspection
by the general public. The person performing such audit shall also furnish
copies of the audit report to the Legislature’s joint committee on government
and finance. 11994, 15t Ex. Sess., ¢. 26; 1995, ¢. 130.)

Editor’s notes. -— The office of the commis-  f{erred to the secretary of administration. See
N

sioner of finance and administration was abol-  § 3A-1-2.
1shed. and the duties of that otfice were trans-

§ 31-15A-10. Recommendations by council for expendi-
tures of funds by loan, grant or for engineering

assistance.

(a) To further accomplish the purpose and intent of this article, the water
development authority shall use the moneys in the infrastructure fund created
pursuant to section nine {§ 31-15A-9] of this article, upon receipt of one or
more recommendations from the council pursuant to section five [§ 31-15A-5]
of this article, to make loans, with or without interest. loan guarantees or
grants and to provide other assistance, financial, technical or otherwise, to
finance all or part of the costs of infrastructure projects or projects to be
undertaken by a project sponsor: Provided, That any moneys disbursed from
the infrastructure fund in the form of grants shall not exceed twenty percent
of the total funds available for the funding of projects. No loan, loan guarantee,
grant or other assistance shall be made or provided except upon a determina-
tion by the council that the loan, loan guarantee, grant or other assistance and
the manner in which it will be provided are necessary or appropriate to
accomplish the purposes and intent of this article, based upon an application
submitted to the council: Provided, however, That no grant shall be made to a
project sponsor that is not a governmental agency or a not for profit corporation
under the provisions of section 501.c) (26 USCS § 501/¢)] of the Internal
Revenue Code of 1986 , as amended. Applications for loans, loan guarantees,
grants or other assistance may be submitted by a project sponsor for one or
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more infrastructure projects vn preliminary application forms prepared by the
council pursuant to section four (§ 31-15A-4] of this article. Any recommen-
dation of the council approving a loan, loan guarantee, grant or other
assistance shall include a finding and determination by the council that the
requirements of this section have been met. The council shall base any
decisions to loan money for projects to project sponsors pursuant to this article
solely on the need of the project sponsors.

(b) The council has the authority in its sole discretion to make grants to
project sponsors if it finds that: (1) The level of rates for the users would
otherwise be an unreasonable burden given the users’ likely ability to pay; or
(2) the absence of a sufficient number of users prevents funding of the project
except through grants: Provided, That no project sponsor shall receive infra-
structure grant money in an amount in excess of fifty percent of the total cost
of the project. Therefore, the council may consider the economic or financial
conditions of the area to be served. As a condition for receipt of a grant under
this subsection, the council may require, in addition to any other conditions,
that the applicant pursue other state or federal grant or loan programs. Upon
a recommendation by the council, the water development authority shall
provide the grant in accordance with the recommendation. The council shall
develop criteria to be considered in making grants to project sponsors which
shall require consideration of the economic or financial conditions of the area
to be served and the availability of other funding sources. The council shall
adopt procadural rules regarding the manner in which grants will be awarded
in conformity with this section. The procedural rules shall be adopted pursuant
to article three [§§ 29A-3-1 et seq.], chapter twenty-nine-a of this code.

{¢) Notwithstanding any other provision of this article to the contrary, the
council shall apply a mandatory minimum end user utility rate that must be
met by the project sponsor before funding assistance may be awarded. The
mandatory minimum end utility rate shall be be based upon a uniform
statewide percentage of the median household income in a particular geo-
graphic area and said rate shall not exceed six tenths of one percent: Provided,
That funding assistance made from the proceeds of any general obligation
bonds and revenue bonds issued after the fifteenth day of March, one thousand
nine hundred ninety-eight, after transfer required to make the state match for
the water and wastewater revolving loan programs pursuant to article two
[§§ 22C-2-1 et seq.], chapter twenty-two-c and article thirteen-c [§§ 16-13C-1
et seq.], chapter sixteen of this code, shall be provided by the council on a pro
rata basis divided equally among the congressional districts of this state as
delineated in accordance with section three [§ 1-2-3), article two, chapter one
of this code: Provided, however, That infrastructure projects as defined in
subsection (/), section two (§ 31-15A-2] of this article shall not be sukject to pro
rata distribution. When determining median household income of a geographic
area of the project to be served, the council shall consider any surveys of the
income of the households that will be served by the project.

(d) No loan or grant funds may be made available for a project if the project
to be funded will provide subsidized services to certain users in the service area
of the project.
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{e) Notwithstanding any other provision of this article to the contrary,
engineering studies and requirements imposed by the council for preliminary
applications shall not exceed those engineering studies and requirements
which are necessary for the council to determine the economic feasibility of the
project. If the council determines that the engineering studies and require-
ments for the preapplication would impose an undue hardship on any project
sponsor, the council may provide funding assistance to project sponsors to
defray the expenses of the preapplication process from moneys available in the
infrastructure fund for making loans: Provided, That the council may only
provide funding assistance in an amount equal to five thousand dollars or fifty
percent of the total preapplication cost of the project, whichever amount is
greater. If the project is ultimately approved for a loan by the council, the
amount of funding assistance provided to the project sponsor for the
preapplication process shall be included in the total amount of the loan to be
repaid by the project sponsor. If the project is not ultimately approved by the
council, then the amount of funding assistance provided to the project sponsor
will be considered a grant by the council and the total amount of the assistance
shall be forgiven. In no event may the amount of funding assistance provided
to all project sponsors exceed, in the aggregate, one hundred thousand dollars
annually.

(f) The council shall report to the governor, the speaker of the House of
Delegates and the president of the Senate during each regular and interim
session of the Legislature, on its activities and decisions relating to distribu-
tion or planned distribution of grants and loans under the criteria to be
developed pursuant to this article. (1994, 1st Ex, Sess., c. 26; 1995, ¢. 130; 1998,

c. 180)

Code of State Rules References. — Infra- Editor’s notes. — Section 501 of the Inter-
structure and jobs development council funding nal Revenue Code of 1986, referred to in (a), is
rules, 167 CSR 1. effective June 6, 1996. codified at 26 USCS § 501.

§ 31-15A-11. Reservation of funds for projects and infra-
structure projects.

Eighty percent of the funds deposited in the West Virginia infrastructure
fund shall be dedicated for the purpose of providing funding for the cost of
projects as defined in subsection (n), section two [§ 31-15A-2] of this article.
Twenty percent of the funds deposited in the West Virginia infrastructure fund
shall be dedicated for the purpose of providing funding for costs of infrastruc-
ture projects as defined in subsection (), section two of this article. Project
sponsors of infrastructure projects shall follow the application process as
established by this article: Provided, That notwithstanding any provision of
this article to the contrary, all applications for any infrastructure project shall
be submitted to the council for community and economic development, or its
successor, for review, recommendation and approval regarding infrastructure
project funding. (1994, 1st Ex. Sess., c. 26; 1998, c. 180.)
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Editor’s notes. — Concerning the reference  two of this article,” the term “project” is defined
to “projects as defined in subsection in). section  in subsection (0! of that section.

$ 31-15A-12. Additional powers of water development au-
thority. '

To accomplish the purpose and intent of this article, the water development
authority is hereby empowered, in addition to all other powers granted to it
under this code, upon approval of the council, to (1) enter into agreements or
other transactions with any federal or state agency in connection with any
infrastructure project or project; (2) receive or administer on behalf of any
federal or state agency grants, subsidies or other payments to be applied to the
costs of any infrastructure project or project financed in whole or in part or
otherwise assisted by the water development authority, including, but not
limited to, payments to be applied to operating costs and debt service or
obligations of any project sponsor; (3) receive and accept aid or contributions
from any source of money, property, labor or other things of value, to be held,
used and applied only for the purposes for which such grants and contributions
are made; (4) establish and amend the criteria and qualifications for making
loans, loan guarantees or grants, or providing any other assistance, for any
infrastructure project or project, and the terms of any loans, loan guarantee,
grant or assistance agreement for any project; and (5) do all things which are
necessary to further the purposes and intent of this article. (1994, 1st Ex.
Sess., ¢. 26.)

§ 31-15A-13. Prohibition on funds inuring to the benefit of
or being distributable to water development
board; transactions between the water devel-
opment board and officers having certain in-
terests in such transactions.

No part of the infrastructure fund or the West Virginia infrastructure
revenue debt service fund shall inure to the benefit of or be distributable to the
water development board directors or officers of the water development
authority except that the water development authority is authorized and
empowered to pay reasonable compensation, other than to members of the
water development board, including the chairman, vice chairman, secretary-
treasurer for services rendered and to make loans and exercise its other powers
as previously specified in furtherance of its corporate purpose: Provided, That
no loans shall be made, and no property shall be purchased or leased from, or
sold, leased or otherwise disposed of, to any water development board member
or officer of the water development authority. (1994, 1st Ex. Sess., ¢. 26; 1998,
c. 180.)

§ 31-15A-14. Termination or dissolution.

Upon the termination or dissolution of the water development authority, all
rights and properties of the water development authority with respect to the
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infrastructure fund shall pass to and be vested in the state, subject to the
rights of lienholders and other creditors. (1994, 1st Ex. Sess., c. 26.)

§ 31-15A-15. Projects not to be considered public improve-
ments; competitive bid requirements.

(a) No project or infrastructure project acquired, constructed, maintained or
financed, in whole or in part. by the water development authority shall be
considered to be a “public improvement” within the meaning of the provisions
of article five-a [§§ 21-5A-1 et seq.], chapter twenty-one of this code as a result
of the financing.

(b) The state and its subdivisions shall, except as provided in subsection (c)
of this section, solicit competitive bids and require the payment of prevailing
wage rates as provided in article five-a [§§ 21-5A-1 et seq.], chapter twenty-
one of this code for every project or infrastructure project funded pursuant to
this article exceeding twenty-five thousand dollars in total cost.

Following the solicitation of the bids, the construction contract shall be
awarded to the lowest qualified responsible bidder, who shall furnish a
sufficient performance and payment bond: Provided, That the state and its
subdivisions may reject all bids and solicit new bids on the project.

(¢) This section does not:

(1) Apply to work performed on construction or repair projects not exceeding
a total cost of fifty thousand dollars by regular full-time employees of the state
or its subdivisions: Provided, That no more than fifty thousand dollars shall be
expended on an individual project in a single location in a twelve-month
period;

(2) Prevent students enrolled in vocational educational schools from being
used in the construction or repair projects when such use is a part of the
students’ training program,;

(3) Apply to emergency repairs to building components and systems: Pro-
vided, That the term “emergency repairs” means repairs that, if not made
immediately, will seriously impair the use of the building components and
systems or cause danger to those persons using the building components and
systems; or

(4) Apply to any situation where the state or a subdivision of the state comes
to an agreement with volunteers, or a volunteer group, by which the govern-
mental body will provide construction or repair materials, architectural,
engineering, technical or any other professional services and the volunteers
will provide the necessary labor without charge to, or liability upon, the
governmental body: Provided, That the total cost of the construction or repair
projects does not exceed fifty thousand dollars.

(d) The provisions of subsection (b) of this section do not apply to privately
owned projects or infrastructure projects constructed on lands not owned by
the state or a subdivision of the state. (1994, 1st Ex. Sess., ¢. 26; 2001, c. 45.)

§ 31-15A-16. Dedication of severance tax proceeds.

(a) There shall be dedicated an annual amount from the collections of the
tax collected pursuant to article thirteen-a [§§ 11-13A-1 et seq.], chapter
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eleven of this code for the construction, extension, expansion, rehabilitation,
repair and improvement of water supply and sewage treatment systems and
for the acquisition, preparation, construction and improvement of sites for
economic development in this state as provided in this article.

(b) Notwithstanding any other provision of this code to the contrary,
beginning on the first day of July, one thousand nine hundred ninety-five, the
first sixteen million dollars of the tax collected pursuant to article thirteen-a
[§§ 11-13A-1 et seq.], chapter eleven of this code shall be deposited to the
credit of the West Virginia infrastructure general obligation debt service fund
created pursuant to section three [§ 31-15B-3}, article fifteen-b of this chapter:
Provided, That beginning on the first day of July, one thousand nine hundred
ninety-eight, the first twenty-four million dollars of the tax annually collected
pursuant to article thirteen-a of this code shall be deposited to the credit of the
West Virginia infrastructure general obligation debt service fund created
pursuant to section three, article fifteen-b of this chapter.

(¢) Notwithstanding any provision of subsection (b) of this section to the
contrary: (1) none of the collections from the tax imposed pursuant to section
six [§ 11-13A-6], article thirteen-a, chapter eleven of this code shall be so
dedicated or deposited; and (2) the portion of the tax imposed by article
thirteen-a [§§ 11-13A-1 et seq.], chapter eleven and dedicated for purposes of
medicaid and the division of forestry pursuant to section twenty-a {§ 11-13A-
20a] of said article thirteen-a shall remain dedicated for the purposes set forth
in said section twenty-a.

(d) On or before the first day of May of each year, commencing the first day
of May, one thousand nine hundred ninety-five, the council, by resolution, shall
certify to the treasurer and the water development authority the principal and
interest coverage ratio and amount for the following fiscal year on any
infrastructure general obligation bonds issued pursuant to the provisions of
article fifteen-b [§§ 31-15B-1 et seq.] of this chapter. (1994, 1st Ex. Sess., c. 26;
1995, c. 130; 1998, c. 180.)

§ 31-15A-17. Water development authority empowered to
issue infrastructure revenue bonds and re-
funding bonds; creation of infrastructure rev-
enue debt service fund; funding of infrastruc-
ture revenue debt service fund; requirements
and manner of such issuance.

(a) To accomplish the purpose and intent of this article, the water develop-
ment authority is hereby empowered at the written request of the council to
issue from time to time infrastructure revenue bonds of the state in such
principal amounts as the council deems necessary to make loans and loan
guarantees and other forms of financial assistance to project sponsors for one
or more projects or infrastructure projects: Provided, That the water develop-
ment authority may not issue any such bonds, other than refunding bonds,
unless the council by resolution determines that the aggregate cost of the
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peojects or iufrastructure projects expected to be constructed during any
annual period exceeds (1) the projected annual infrastructure revenues for the
same period. and (2) the principal and interest pavments not otherwise
pledged to the infrastructure revenue debt service fund that are due the water
development zuthority on all outstanding loans previously made by the water
development authority pursuant to the provisions of this article.

(b} The proceeds of infrastructure revenue bonds shail be used solely for the
purpose of making loans and loan guarantees and other forms of financial
assistance to sponsors of one or more projects or infrastructure projects, and
shall be deposited in one or more special accounts with the trustee under the
trust agreement securing such bonds and disbursed from time to time for
projects or infrastructure projects in accordance with this article: Provided,
That notwithstanding any provision of this code to the contrary, twenty
percent of the funds deposited in the special account shall be dedicated for the
purpose of providing funding for costs of infrastructure projects as defined in
subsection (), section two [§ 31-15A-21, of this article.

{c) The water development authority may not authorize the disbursement of
any proceeds of infrastructure revenue bonds unless it has received documen-
tation from the council pursuant to the provisions of section ten [§ 31-15A-10]
of this article.

td) There is hereby created in the water development authority a special
fund which shall be designated and known as the “West Virginia Infrastruc-
ture Revenue Debt Service Fund,” into which shall be transferred solely from
the loan repayments deposited in the infrastructure fund the amounts certified
by the director of the water development authority as necessary to pay the
principal, premium, if any, and interest on infrastructure revenue bonds and
any reserve requirements, subject to the terms of any agreement with the
holders of the infrastructure revenue bonds. All amounts deposited in the West
Virginia infrastructure revenue debt service fund shall be pledged to the
repayment of the principal, interest and redemption premium, if any, on any
infrastructure revenue bonds authorized by this article: Provided, That
amounts on deposit in the fund may be used to establish or maintain reserves
created for the purposes of securing such infrastructure revenue bonds. The
pledge shall be valid and binding from the time the pledge is made, and the
West Virginia infrastructure revenue debt service fund so pledged shall
immediately be subject to the lien of the pledge without any physical delivery
thereof or further act, and the lien of any such pledge shall be valid and
binding as against all parties having claims of any kind in tort, contract or
otherwise against the water development authority irrespective of whether the
parties have notice thereof.

{e) Except as may otherwise be expressly provided in this article or by
resolution of the water development authority, every issue of infrastructure
revenue bonds shall be special obligations of the water development authority
payable solely from amounts in the West Virginia infrastructure revenue debt
service fund, and the reserves created for this purpose by the water develop-
ment authority, without preference or priority among the bonds regardless of
when issued, subject only to any agreements with the holders of any bonds to
the contrary. All such bonds are hereby declared to be negotiable instruments.
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(f) Infrastructure revenue bonds shall be authorized by resolution of the
water development authority. These bonds shall bear such dates and shall
mature at such times, in case of any note or renewali thereof not exceeding five
years from the date of issue of the original note, and in the case of any bond not
exceeding fifty years from the date of issue, as the resolution may provide.
Infrastructure revenue bonds shall bear interest at a rate or rates, including
variable rates, shall be taxable or tax-exempt, shall be in the denominations,
shall be in registered form, shall carry the registration privileges, shall be
payable in the medium and place of payment, and shall be subject to the terms
of redemption as the water development authority may authorize. Infrastruc-
ture revenue bonds may be sold by the water development authority at public
or private sale at the price the water development authority determines in
consultation with the council. Infrastructure revenue bonds shall be executed
by the chairman and the vice chairman of the water development authority,
either or both of whom may use a facsimile signature. The official seal of the
water development authority or a facsimile thereof shall be affixed thereto or
printed thereon and attested by manual or facsimile signature by the secre-
tary-treasurer of the water development authority. If any officer whose
signature, or a facsimile of whose signature appears on any infrastructure
revenue bond ceases to be such officer before delivery of such bond, such
signature or facsimile is nevertheless sufficient for all purposes to the same
extent as if he or she had remained in office until such delivery, and if the seal
of the water development authority has been changed after a facsimile has
been imprinted on guch bond, the facsimile will continue to be sufficient for all
purposes.

(g) Any resolution authorizing any infrastructure revenue bonds may con-
tain provisions, subject to any agreement with bondholders or noteholders
which may then exist, which agreements shall be part of the contract with the
holder thereof, with respect to the pledge of or other use and disposition of
amounts in the infrastructure revenue debt service fund; the setting aside of
reserve funds; the disposition of any assets of the water development author-
ity; limitations on the purpose to which the proceeds of sale of bonds may be
applied; the authorization of notes issued in anticipation of the issuance of
bonds; an agreement of the water development authority to do all things
necessary for the authorization, issuance and sale of such bonds in such
amounts as may be necessary for the timely retirement of such notes;
limitations on the issuance of additional bonds; the terms upon which
additional bonds may be issued and secured; the refunding of outstanding
bonds and the renewal of outstanding notes; the procedures, if any, by which
the terms of any contract with bondholders or noteholders may be amended or
abrogated; the amount of bonds the holders of which must consent thereto and
the manner in which such consent may be given; and any other matter which
in any way affects the security for or protection of the bonds.

(h) In the event that the sum of all reserves pledged to the payment of the
bonds is less than the minimum reserve requirements established in any
resolution or resolutions authorizing the issuance of the bonds, the chairman
or the director of the water development authority shall certify, on or before the

97




§ i-i5A-17a COGPORATIONS

Jav of Decomber of each vear. the amount of such deficiency to the
‘nos ¢i the state for inclusion. if the governor shall so elect. of the amount
ch deficiency in the budget to be submitted to the next session of the

slarure for appropriation to the water development authority to be pledged
‘or parment of such bonds: Provided. That the Legislature shall not be
equired t¢ make any appropriations so requested. and the amount of such
Jdeficiencies shall not constitute a debt or liability of the state.

i+ Neither the officers or board members of the water development author-
itv. nor anv person executing the infrastructure revenue bonds, shall be liable
personally on the bends or be subject to any personal liability or accountability
by reason of the issuance thereotf. 11998, ¢. 180.)
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§ 31-15A-17a. Infrastructure revenue bonds payable from
A. James Manchin fund.

Notwithstanding any other provision of this code to the contrary, the water
development authority may issue, in accordance with the provisions of section
seventeen {§ 31-13A-17] of this articie, infrastructure revenue bonds payable
from the A. James Manchin fund created by section six [§ 17-24-6], article
twenty-four. chapter seventeen of this code and such other sources as may be
legaliv pledged for such purposes other than the West Virginia infrastructure
revenue debt service fund created bv section seventeen of this article. (2003, c.

2512

Effective dates. — Jcts 2003, ¢ 251, pro-
Vided that the act taxe effect June 6. 2003

§ 31-15A-18. Trustee for holders of infrastructure revenue
bonds; contents of trust agreement.

‘a) Anv infrastructure revenue bonds issued by the water development
authority under this article shall be secured by a trust agreement between the
water develooment authority and a corporate trustee, which trustee may be
any trust companv or banking institution having the powers of a trust
company within this state.

by Any trust agreement may pledge or assign the infrastructure revenue
debt service fund. Any trust agreement or any resolution providing for the
issuance of such bonds mayv contain such provisions for protecting and
enforcing the rights and remedies of the bondholders or noteholders as are
reasonable and proper and not in violation of law, including the provisions
contained in secticn seventeen 1§ 31-13A-17] of this article, and covenant:
setting forth the duties of the water development authority in respect to the
payvment of the principal of and interest, charges and fees on loans made to, or
bond purchases from. governmental agencies from the proceeds of the bonds,
and the custhdyv. safeguarding and application of all moneys. Any banking
institudior or .rust company incorpcorated under the laws of this state which
may act as depository of the pioceeds of bends or of the infrastructure debt
service iund shall furnish such indemnifiing bonds or pledge securities as are
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required by the water development authority. The trust agreement may set
forth the rights and remedies of the bondholders and noteholders and of the
trustee and may restrict individual rights of action by bondholders and
noteholders as customarily provided in trust agreements or trust indentures
securing similar bonds and notes. The trust agreement may contain such other
provisions as the water development authority deems reasonable and proper
for the security of the bondholders or noteholders. All expenses incurred in
carrying out the provisions of any such trust agreement may be treated as part
of the cost of the construction, renovation, repair, improvement or acquisition
of a project or infrastructure project. (1998, c. 180.)

§ 31-15A-19. Legal remedies of infrastructure revenue
bondholders or noteholders and trustees.

Any holder of infrastructure revenue bonds issued pursuant to this article
and the trustee under any trust agreement, except to the extent the rights
given by this article may be restricted by the applicable resolution or trust
agreement, may by civil action, mandamus or other proceedings protect and
enforce any rights granted under the laws of this state or granted under this
article, by the trust agreement or by the resolution in the issuance of the
bonds, and may enforce and compel the performance of all duties required by
this article, pursuant to the trust agreement or resolution, to be performed by
the water development authority or any officer thereof. (1998, ¢. 180.)

§ 31-15A-20. Infrastructure revenue bonds lawful invest-
ments.

All infrastructure revenue bonds issued pursuant to this article shall be
lawful investments for banking institutions, societies for savings, building and
loan associations, savings and loan associations, deposit guarantee associa-
tions, trust companies, and insurance companies, including domestic for life
and domestic not for life insurance companies. (1998, ¢. 180.)

§ 31-15A-21. Purchase and cancellation of infrastructure
revenue bonds.

(a) The water development authority, subject to such agreements with
noteholders or bondholders as may then exist, shall have the power, from any
funds available therefor, to purchase or redeem infrastructure revenue bonds
of the water development authority.

(b) If the infrastructure revenue bonds are then redeemable, the price of the
purchase shall not exceed the redemption price then applicable, plus accrued
interest to the next interest payment date thereon. If the infrastructure
revenue bonds are not then redeemable, the price of the purchase shall not
exceed the redemption price applicable on the first date after the purchase
upon which the bonds become subject to redemption, plus accrued interest to
ig?)h) date. Upon purchase or redemption, the bonds shall be canceled. (1998, c.
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§ 31-15A-22. Refunding revenue bonds.

Any infrastructure revenue bonds issued pursuant to the provisions of this
article and at any time outstanding may at any time and from time to time be
refunded by the water development authority by the issuance of its refunding
revenue bonds in an amount it deems necessary to refund the principal of the
bonds to be refunded, together with any unpaid interest thereon, to provide
additional funds for the water development authority to accomplish the
purpose of this article, and to pay any premiums and commissions necessary to
be paid in connection therewith. Any refunding may be effected whether the
infrastructure revenue bonds to be refunded shall have then matured or shall
thereafter mature: Provided, That the holders of any infrastructure revenue
bonds so to be refunded shall not be compelled without their consent to
surrender their infrastructure revenue bonds for payment or exchange prior to
the date on which they are payable or, if they are called for redemption, prior
to the date on which they are by their terms subject to redemption. Any
refunding revenue bonds issued pursuant to this article shall be payable from
the West Virginia infrastructure revenue debt service fund, and shall be
subject to the provisions contained in section seventeen (§ 31-15A-17] of this
article, and shall be secured in accordance with the provisions of sections
seventeen and eighteen [§ 31-15A-18] of this article. (1998, c. 180.)

§ 31-15A-23. Infrastructure revenue bonds not debt of
state, county, municipality or any political
subdivision.

Infrastructure revenue bonds issued pursuant to the provisions of this
article shall not constitute a debt or a pledge of the faith and credit or taxing
power of this state or of any county, municipality or any other political
subdivision of this state. The holders or owners thereof shall have no right to
have taxes levied by the Legislature or the taxing authority of any county,
municipality or any other political subdivision of this state for the payment of
the principal thereof or interest thereon. The bonds shall be payable solely
from the revenues and funds pledged for their payment as authorized by this
article. All such bonds shall contain on the face thereof a statement to the effect
that the bonds, as to both principal and interest, are not debts of the state or
any county, municipality or political subdivision thereof, but are payable solely
from revenues and funds pledged for their payment. (1998, ¢. 180.)

§ 31-15A-24. Infrastructure revenue bonds exempt from
taxation.

The exercise of the powers granted to the water development authority by
this article will be in all respects for the benefit of the people of the state, for
the improvement of their health, safety, convenience and welfare and for the
enhancement of their residential, agricultural, recreational, economic, com-
mercial and industrial opportunities and is for a public purpose. As the
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INFRASTRUCTURE BONDS § 31-15B-2
construction, acquisition, repair or renovation of projects or infrastructure
projects will constitute the performance of essential governmental functions,
the water development authority shall not be required to pay any taxes or
assessments upon any project or upon any property acquired or used by the
water development authority or upon the income therefrom. The infrastruc-
ture revenue bonds and all interest and income thereon shall be exempt from
all taxation by this state, or any county, municipality, political subdivision or
agency thereof, except estate taxes. (1998, c. 180.)

ARTICLE 15B.
INFRASTRUCTURE BONDS.
Sec. Sec.
31-15B-1. Definitions. to directors or officers; transac-
31-15B-2. Infrastructure general obligation tions between the council and

bonds; amount; when may is- West Virginia water develop-
sue. ment authority and directors or
31-15B-3. Creation of debt service fund; dis- officers having certain interests
bursements to pay debt service in such transactions.
on infrastructure general obli- 31-15B-8. Infrastructure bonds lawful invest-
gation bonds. ments.
31-15B-4. Infrastructure general obligation 31-15B-9. Refunding bonds.
debt service fund; sources used 31-15B-10. Termination or dissolution.
to pay bonds and interest; in- 31-15B-11. Treasurer to determine financial

vestment of remainder. advisor.
31-15B-5. Covenants of state. 31-15B-12. Governor to determine bond coun-
31-15B-6. Sale by governor; minimum price. sel.
31-15B-7. Prohibition on funds inuring to the  31-15B-13. Approval and payment of all neces-
benefit of or being distributable sary expenses.

§ 31-15B-1. Definitions.

For purposes of this article and article fifteen-a [§§ 31-15A-1 et seq.] of this
chapter:

(a) “Council” means the West Virginia infrastructure and jobs development
council created in section three [§ 31-15A-3], article fifteen-a of this chapter;

(b) “Infrastructure amendment” means the amendment to the constitution
of this state entitled “infrastructure amendment” as approved by referendum
in the month of November, one thousand nine hundred ninety-four;

(c) “Infrastructure general obligation bond” means any bond or bonds issued
by the state pursuant to section two [§ 31-15B-2] of this article;

(d) “Water development authority” means the West Virginia water develop-
ment authority established under article one [§§ 22C-1-1 et seq.], chapter
twenty-two-c of this code, or any successor to all or any substantial part of its
powers and duties. (1995, ¢. 130.)

§ 31-15B-2. Infrastructure general obligation bonds;
amount; when may issue.

‘ Bonds of the state of West Virginia, under authority of the infrastructure
improvement amendment of 1994, of the par value not to exceed in the
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(BY SENATORS TOMBLIN, MR. PRESIDENT, AND SPROUSE,
By REQUEST OF THE EXECUTIVE)

[Passed April 9. 2005; in effect ninety days from passage ]

AN ACT torepeal §17-24-1, §17-24-2,§17-24-3,§17-24-4,§17-

24-5,§17-24-6, §17-24-7, §17-24-8, §17-24-9 and §17-24-10

of the Code of West Virginia, 1931, as amended; to repeal 7

! §20-7-24, §20-7-25, §20-7-26, §20-7-27 and §20-7-29 of said ke
code; to repeal §20-11-1, §20-11-2, §20-11-3, §20-11-4,
§20-11-5,§20-11-6,§20-11-7, §20-11-8,§20-11-9, §20-11-10,
§20-11-11 and §20-11-12 of said code; to amend and reenact
' §7-1-3ff of said code; to amend and reenact §17-2A-21 of
said code; to amend and reenact §17-23-2 of said code; to
amend and reenact §17A-10-16 of said code: to amend and
i reenact §17C-14-14 of said code: to amend and reenact §22-
! 15-2 and §22-15-21 of said code; to amend said code by
! adding thereto a new article, designated §22-15A-1, §22-
: 15A-2, §22-15A-3, §22-15A-4, §22-15A-5, §22-15A-6, §22-

el S S
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and §22- 1:) -\. 23;toamend and reenact §22C-

24 of said code; to amend and reenact §22C-
4-24 and §22C-4-25 of said code; to amend and reeract §31-
15A-17a of said code; and to amend and reenact §49-5-13
and §49-3-13b of said code, all relating to the Rehabilitation
Environmental Action Plan;consolidatinglitter control, open
dump elimination and reclamation, waste tire clean up and
recycling programs; defining certain terms: providing for
litter control and recycling programs; providing additional
duties of Secretary of the Department of Environmental
| Protection;transferring assets, contracts and personnel of the
Litter Control Program; providing penalties for the unlawful
disposal of litter; providing for litter control education;
creating the Pollution Prevention and Open Dump Program;
providing for assistance to solid waste authorities for litter
and solid waste plans; prohibiting waste tires in certain
piaces; providing for penalty for violations thereof; providing
that the Department of Environmental Protection is to
| administer funds for waste tire remediation; authorizing the
i Secretary of the Department of Environmental Protection to
i
|

promulgate rules,; providing for the disposal of waste tires;
providing for the continuation of the A. James Manchin
i Fund; establishing purposes for expenditure from the A.
" James Manchin Fund; providing that the Commissioner of
the Division of Highways work with the Secretary of the
Department of Environmental Protection in certain circum-
’ stances; establishing remediation and liability for
; remediation; clarifving that Commissioner for Bureau for
i Public Health has the authority to regulate public health
’ matters; establishing recycling goals and plans; establishing
i county recycling programs for solid waste: providing for a
! recycling assessment fee; providing for criminal penalties;
| establishing state recycling program for solid waste; provid-
ing for the procurement of recveled products; prohibiting the
disposal of certain items; and exempting certain recycling
facilities from regulation.
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Be it enacted by the Legislature of West Virginia:

That §17-24-1, §17-24-2, §17-24-3, §17-24-4, §17-24-5,
§17-24-6, §17-24-7, §17-24-8, §17-24-9 and §17-24-10 of the
Code of West Virginia, 1931, as amended, be repealed; that §20-
7-24, §20-7-25, §20-7-26, §20-7-27 and §20-7-29 of said code be
repealed;that§20-11-1,§20-11-2,§20-11-3,§20-11-4,§20-11-3,
§20-11-6, §20-11-7, §20-11-8, §20-11-9, §20-11-10, §20-11-11
and §20-11-12 of said code be repealed: that §7-1-3ff of said
code be amended and reenacted; that §17-2A-21 of said code be
amended and reenacted; that §17-23-2 of said code be amended
and reenacted; that §17A-10-16 of said code be amended and
reenacted; that §17C-14-14 of said code be amended and
reenacted; that §22-15-2 and §22-15-21 of said code be amended
and reenacted; that said code be amended by adding thereto a
new article, designated §22-15A-1, §22-15A-2, §22-15A-3, §22-
15A-4, §22-15A-5, §22-15A-6, §22-15A-7, §22-15A-8, §22-15A-
9, §22-15A-10, §22-15A-11, §22-15A-12, §22-15A-13,
§22-15A-14,8§22-15A-15,§22-15A-16,§22-15A-17,§22-15A~18,
§22-15A-19,§22-15A-20,§22-15A-21,§22-15A-22 and §22-15A-
23; that §22C-3-7 and §22C-3-24 of said code be amended and
reenacted; that §22C-4-24 and §22C-4-25 of said code be
amended and reenacted; that §31-15A-17a of said code be
amended andreenacted; and that §49-5-13 and §49-5-13b of said
code be amended and reenacted, all to read as follows:

CHAPTER 7. COUNTY COMMISSIONS AND OFFICERS.
ARTICLE 1. COUNTY COMMISSIONS GENERALLY.

§7-1-3ff. Authority of county commission to enact ordinances
regulating the repair, alteration, improvement,
vacating, closing, removal or demolition of unsafe
or unsanitary structures and the clearance and
removal of refuse, debris, overgrown vegetation,
toxic spills or toxic seepage on private land; au-
thority to create enforcement agency; procedure for
complaints; promulgation of rules governing inves-
tigation and hearing of complaints; remedies for
failure to comply with commission-ordered repairs

e
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or alterations; lien and sale of land to recover costs;
entry on land to perform repairs and alterations or
to satisfy lien; receipt of grants and subsidies.

1 (a) Plenary power and authority are herebyv conferred

) 2 upon every county commission to adopt ordinances

' 3 regulating the repair, alteration or improvement, or tre

4 vacating and closing or removal or demolition, or any

5 combination thereof, of any dwellings or other buildings,

6 except for buildings utilized for farm purposes on land

2 7 actually being used for farming, unfit for human habita-

8 tion due to dilapidation, defects increasing the hazard of

B 2 3 § fire,accidentsorothercalamities,lack of ventilation, light

10 orsanitary facilities or any other conditions prevailing in

X 11 any dwelling or building, whether used for human habita-

ﬁ%k 5 ‘,_, :y 12 tion or not, which would cause the dwellings or other

%‘%;;; S 13  buildingsto beunsafe, unsanitary, dangerousordetrimen-

e 14 tal to the public safety or welfare, whether the result of
5 3 153 natural or manmade force or effect.

l 16 (b) Plenary power and authority are hereby conferred

‘- 17 upon every county commission to adopt ordinances

3 18 regulating the removal and clean up of any accumulation

19 of refuse or debris, overgrown vegetation or toxic spillage

20 or toxic seepage located on private lands which is deter-

21 mined to be unsafe, unsanitary. dangerous or detrimental

22 to the public safety or welfare, whether the result of
23 natural or manmade force or effect.

24 (c) The county commission, in formallyv adopting ordi-
25 nances, shall designate an enforcement agency which shall
26 consist of the county engineer (or other technically quali-
27 fied county employvee or consulting engineer), county
28 health officer or his or her designee, a fire chief from a
29 county fire company, the county litter control cfficer, if
y 30 tne commission chooses to hire one, and two members at
31 large selected by the county commission to serve two-year
32 terms. The county sheriif shall serve as an ex officio
33 member of the enforcement agency and the county officer
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charged with enforcing the orders of the county commis-
sion under this section.

{d) In addition to the powers and duties imposed by this
section, county litter control officers shall have authority
to issue citations for violations of the provisions of section
four, article fifteen-a, chapter twenty-two of this code
after completing a training course offered by the West
Virginia Department of Environmental Protection.
Nothing in this subsection supercedes the authority or
duty of other law-enforcement officers to preservelaw and
order and enforce the litter control program.

{e) Any ordinance adopted pursuant to the provisions of
this section shall provide fair and equitable rules of
procedure and any other standards considered necessary
to guide the enforcement agency, or its agents, in the
investigation of dwelling or building conditions, accumu-
lation of refuse or debris, overgrown vegetation or toxic
spillage or toxic seepage and shall provide for fair and
equitable rules of procedure forinstituting and conducting
hearings in the matters before the county commission.
Any entrance upon premises for the purpose of making
examinations shall be made in a manner as to cause the
least possible inconvenience to the persons in possession.

(f) Any county commission adopting ordinances autho-
rized by this section shall hear and determine complaints
of the enforcement agency. Complaints shall be initiated
by citation issued by the county litter control officer or
petition of the county engineer (or other technically
qualified county employee or consulting engineer) on
behalf of and at the direction of the enforcement agency,
butonly afterthat agency hasinvestigated and determined
that any dwelling, building, accumulation of refuse or
debris, overgrown vegetation or toxic spillage or toxic
seepage is unsafe, unsanitary, dangerous or detrimental to
the public safety or welfare and should be repaired,
altered, improved, vacated, removed, closed, cleaned or
demolished. The county commission shall cause the owner
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orowners of the private land in question to be served with
a copy of the complaint. Service shall be accomplished in
the manner provided in Rule 4 of the West Virginia Rules
of Civil Procedure. The complaint shall state the findings
and recommendations of the enforcement agency and that
unless the owner or owners of the property file with the
clerk of the county commission a writter request for a
hearing within ten days of receipt of the complaint, an
order will be issued by the county commission implement-
ing the recommendations of the enforcement agency. If
the owner or owners of the property file a request for a
hearing, the county commissionshallissue an ordersetting
this matter down for hearing within twenty days. Hear-
ings shall be recorded by electronic device or by court
reporter. The West Virginia rules of evidence do not apply
to the proceedings, but each party has the right to present
evidence and examine and cross-examine all witnesses.
The enforcement agency has the burden of proving its
allegation by a preponderance of the evidence and has the
duty to go forward with the evidence. At the conclusion of
the hearing the county commission shall make findings of
fact, determinations and conclusions of law as to whether
the dwelling or building: Is unfit forhuman habitation due
todilapidation; has defects thatincrease the hazard of fire,
accidents or other calamities, lacks ventilation, light or
sanitary facilities; or any other conditions prevailing in the
dwelling or building, whether used for human habitation
or not and whether the resuit of natural or manmade force
or effect, which would cause such dwelling or other
building to be unsafe, unsanitary, dangerous or detrimen-
tal to the public safety or welfare; or whether there is an
accurmulation of refuse or debris, overgrown vegetation,
toxic spillage or toxic seepage on private iands which is
determined to be unsafe, unsanitary, dangerous or detri-
mental to the pubiic safety or welfare, whether the result
of natural or manmacde force or effect. The county com-
mission has authority to order the cwner or owners thereof
to repair, alter, improve, vacate, remove, close, clean up or
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demolisk the dwelling or building in question or to remove
or clean up any accumulation of refuse or debris, over-
grown vegetation or toxic spillage or toxic seepage within
a reasonable time and to impose daily civil monetary
penalties on the owner or owners who {ail to obey an
order. Appeals from the county commission to the circuit
court shall be in accordance with the provisions of article
three, chapter fifty-eight of this code.

(g) Upon the failure of the owner or owners of the
privateland to perform the ordered duties and obligations
as set forth in the order of the ccunty commission, the
county commission may advertise for and seek contractors
to make the ordered repairs, alterations or improvements
or the ordered demolition, removal or ciean up. The
county commission may enter into any contract with any
contractor to accomplish the ordered repairs, alterations
or improvements or the ordered demolition, removal or
clean up.

(h) A civil proceeding mayv be brought in circuit court by
the county commission against the owner or owners of the
private land which is the subject matter of the order of the
county commission to subject the private land in question
to a lien for the amount of the contractor’s costs in making
these ordered repairs, alterations or improvements or
ordered demolition, removal orcleanup, together withany
daily civil monetary penalty imposed and reascnable
attorney fees and court costs and to order and decree the
sale of the private land in question to satisfy the lien and
to order and decree that the contractor may enter upon the
private land in question at any and ali times necessary to
make improvements or ordered repairs, alterations or
improvements, cr ordered demolition, removal orclean up.
In addition, the county commission shall have the author-
ity to institute a civil action in a court of competent
jurisdiction against the landowner or other responsible
party for all costs incurred by the county with respect to
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145 the property and for reasonable attorney fees and court
146 costs incurred in the prosecution of the action.

147 (i) County commissions have the power and authority to
148 receive and accept grants, subsidies, donations and
149 services in kind consistent with the objectives of this
150 section.

CHAPTER 17. ROADS AND HIGHWAYS.
ARTICLE 2A. WEST VIRGINIA COMMISSIONER OF HIGHWAYS.

§17-2A-21. Commissioner authorized to contract for implemen-
tation of litter control programs.

1 In addition to all other powers granted and duties
2 imposed upon the Commissioner, he or she shall contract
3 with the Secretary of the Department of Environmental
4 Protection and expend moneys from the highway litter
5 control fund to implement the litter control program and
6 litter control maintenance of the highways pursuant to
7 article fifteen-a, chapter twenty-two of this code.

ARTICLE 23. SALVAGE YARDS.
§17-23-2. Definitions.
1 As used in this article:

2 (a) “Abandoned salvage yard” means any unlicensed
3 salvage yard or any salvage yard that was previously
4 licensed but upon which the license has not been renewed
5 for more than one year.

6 (b) “Commissioner” means the Commissioner of the West
Virginia Division of Highways.

8 (c) “Fence” means an enclosure, barrier or screen
9 constructed of materials or consisting ofplantings,natural
10 objects or other appropriate means approved by the
11 commissioner and located, placed or maintained so as
12 effectively to screen at all times salvage yards and the
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salvage therein contained from the view of persons passing
upon the public roads of this state.

{d) “Occupied private residence” means a private
residence which is occupied for at least six months each

year.

(e} “Owner or operator” includes an individual, firm,
partnership, association or corporation or the plural
thereof.

(f) “Residential community” means an area wherein five
ormore occupied private residences are located within any
one thousand-foot radius.

(g) “Salvage” means old or scrap brass, copper, iron,
steel, other ferrous or nonferrous materials, batteries or
rubber and any junked, dismantled or wrecked machinery,
machines or motor vehicles or any parts of any junked,
dismantled or wrecked machinery, machines or motor
vehicles.

(h) “Salvage yard” means any place which ismaintained,
operated or used for the storing, keeping, buying, selling or
processing of salvage, or for the operation and mainte-
nance of a motor vehicle graveyard: Provided, That no
salvage yard shall accept, store or process more than one
hundred waste tires unless it has all permits necessary to
operate a monofill, waste tire processing facility or solid
waste facility. Any salvage vard which currently hason its
premises more than one hundred waste tires not on a
vehicle must establish a plan in conjunction with the
Department of Environmental Protection for the proper
disposal of the waste tires.

(i) “Waste tire” means any continuous solid or pneu-
matic rubber covering designed to encircle the wheel of a
vehicle but which has been discarded, abandoned or is no
longer suitable for its original. intended purpose nor
suitable for recapping, or other beneficial use, as defined
insection two, article fifteen-a, chapter twenty-two of this
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348 code, because of wear, damage or defect. A tire is no
49 longer considered to be suitable for its original intended
50 purpose when it fails to meet the minimum requirements
51 to pass a West Virginia motor vehicle salety inspection.
52 Used tires located at a commercial recapping facility or
53 tire dealer for the purpose of being reused or recapped are
54 not waste tires.

35 (j) “Waste tire monofill or monoefiil” means an approved
56 solid waste facility where waste tires not mixed with any
57 other waste are placed forthe purpose of long term storage
58 for eventual retrieval for marketing purposes.

59 (k) “Waste tire processing facility” means a solid waste

60 facility ormanufacturerthataccepts waste tires generated
' 61 by sourcesother than the owner or operator of the facility
62 for processing by such means as cryogenics, pyrolysis,
63 pyroprossing cutting, splitting, shredding, quartering,
64 grinding or otherwise breaking down waste tires for the
65 purposes of disposal, reuse, recycling or marketing.

CHAPTER 17A. MOTOR VEHICLE ADMINISTRATION,
REGISTRATION,CERTIFICATE OF TITLE,
AND ANTITHEFT PROVISIONS.

ARTICLE 10. FEES FOR REGISTRATION, LICENSING, ETC.
§17A-10-16. Fee for the A. James Manchin Fund.

1 In addition to each fee provided for in this article, an
2 additional five-dollar fee shall be imposed on the issuance
3 of each certificate of title issued pursuant to article three
4 of this chapter. All money collected under this section
5 shallbedepositedin the State Treasury and credited to the
6 A. James Manchin Fund to be established within the
7 division of highways for waste tire remediation in accor-
dance to the provisions of article fifteen-a, chapter
twenty-two of this code. The Commissioner is to work
with the Secretary of the Department of Environmental
Protection to accomplish the goals of sa:d chapter. The
additional fee provided herein shall be imposed for each

—
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application for certificate and renewal thereof made on or
after the first day of July, two thousand: Provided, That
no further collections or deposits shall be made after the
Commissioner certifies to the Governor and the Legisla-
ture that the remediation of all waste tire piles that were
determined by the Commissioner to exist on the first day
of June, two thousand one, has been completed.

CHAPTER 17C. TRAFFIC REGULATIONS
AND LAWS OF THE ROAD.

ARTICLE 14. MISCELLANEOUS RULES.

§17C-14-14. Unlawful to litter from motor vehicle; penalty; rule
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making.

(a) It is unlawful for any driver or passenger of a motor
vehicle or other conveyance to place, deposit, dump, throw
or cause to be placed, deposited, dumped or thrown, any
litter from a motor vehicle or other conveyance in or upon
any public or private highway, road, street or alley; any
private property; any public property; or the waters of the
state or within one hundred feet of the waters of this state,
except in a proper litter or other solid waste receptacle.

(b) For purposes of this section, “litter” means all waste
material including, but not limited to, any garbage, refuse,
trash, disposable package, container, can, bottle, paper,
ashes, cigarette or cigar butt, carcass of any dead animal
or any part thereof, or any other offensive or unsightly
matter, but not including the wastes of primary processes
ofmining, logging, sawmilling, farming or manufacturing.

(c) In addition to any penalty imposed forlittering under
the provisions of article fifteen-a, chapter twenty-two of
this code, any driver of a motor vehicle or other convey-
ance convicted of violating this section shall have three
points assessed against his or her driver’s license.

(d) The Commissioner shall assess points against the
driver’s license of any driver of a motor vehicle or other
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conveyance found guilty of violating this section upon
receiving notice from a circuit clerk, magistrate court or
municipal court of this state of the conviction. Circuit
clerks, magisirate courts and municipa!l courts of thisstate
shall promptly notify the Commissioner of the convictions.

(e} When there is more than one occupant in a motor
vehicle or other conveyance and it cannot be determined
which occupant is responsible for violating this section,
the driver shall be presumed to be responsible for the
violation.

(f) The Commissioner of the Division of Motor Vehicles
shall propose or amend legislative rules for promulgation,
in accordance with the provisions of article three, chapter
twenty-nine-a of this code, to effectuate the purposes of
this section.

CHAPTER 22. ENVIRONMENTAL RESOURCES.

ARTICLE 15. SOLID WASTE MANAGEMENT ACT,

§22-15-2. Definitions.

1

2

(%]
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Unless the context clearly requires a different meaning,
as used in this article the terms:

(1) “Agronomic rate” means the whole sewage sludge
application rate, by dry weight, designed:

(A) To provide the amount of nitrogen needed by the
food crop, feed crop, fiber crop, cover crop or vegetation
on the land; and

(B) To minimize the amount of nitrogen in the sewage
sludge that passes below the root zone of the crop or
vegetation grown on the land to the groundwater.

(2) “Applicant” means the person applyving for a com-
mercial solid waste facility permit or similar renewal
permit and any person related to such person by virtue of
common ownersnip, common management or family
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relationships as the director may specify, including the
following: Spouses, parents and children and siblings.

(3) “Approved solid waste facility” means a solid waste
facility or practice which has a valid permit under this
article.

(4) “Back hauling” means the practice of using the same
container to transport solid waste and to transport any
substance or material used as food by humans, animals
raised forhuman consumption or reusable item which may
be refilled with any substance or material used as food by
humans.

(5) “Bulking agent” means any material mixed and
composted with sewage sludge.

(6) “Class A facility” means a commercial solid waste
facility which handles an aggregate of between ten
thousand and thirty thousand tons of solid waste per
month. Class A facility includes two or more Class B solid
waste landfills owned or operated by the same person in
the same county, if the aggregate tons of solid waste
handled per month by such landfills exceeds nine thousand
nine hundred ninety-nine tons of solid waste per month.

(7) “Commercial recycler” means any person, corpora-
tion or business entity whose operation involves the
mechanical separation of materials for the purpose of
reselling or recycling at least seventy percent by weight of
the materials coming into the commercial recycling
facility.

(8) “Commercial solid waste facility” means any solid
waste facility which accepts soiid waste generated by
sources other than the owner or operator of the facility
and does not include an approved solid waste facility
owned and operated by a person for the sole purpose of the
disposal, processing or composting of solid wastes created
by that person or sucn person and other persons on a cost-
sharing or nonprofit basis and does not include land upon
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which reused or recycled materials are legitimately
applied forstructuraliill, road base, mine reclamation and
similar applications.

(9) “Compost” means a humus-like material resulting
from aerobic, microbial, thermophiiic decomposition of
organic materials.

)

{10) “Composting” means the aerobic, microbial,
thermophilic decomposition of natural constituents of
solid waste to produce a stable, humus-like material.

(11) *Commercial composting facility” means any solid
waste facility processing solid waste by composting,
including sludge composting, organic waste or vard waste
composting, but does not include a composting facility
owned and operated by a person for the sole purpose of
composting waste created by that person or such person
and other persons on a cost-sharing or nonprofit basis and
shall not include land upon which finished or matured
compost is applied for use as a soil amendment or condi-
tioner.

(12) “Cured compost” or “finished compost” means
compost which has a very low microbial or decomposition
rate which will not reheat or cause odors when put into
storage and that has been put through a separate aerated
curing cycle stage of thirty to sixty days after an initial
composting cycle or compost which meets all regulatory
requirements after the initial composting cyvcle,

(13) “Department” means the Department of Environ-
iental Protection.

(14) "Energy recovery incinerator’” means any solid
waste facility at which solid wastes are incinerated with
the intention of using the resulting energy for the genera-
tion of steam, electricity or any other use not specified
nerein.

(13) “Incineration techrologies” means any technology
that uses controlled flame combustion to thermally break
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down solid waste, including refuse-derived fuel, to an ash
residue that contains little or no combustible materials,
regardless of whether the purpose is processing, disposal,
electric or steam generation or any other method by which
solid waste is incinerated.

(16) “Incinerator” means an enclosed device using
controlled flame combustion to thermally break down
solid waste, including refuse-derived fuel, to an ash
residue that contains little or no combustible materials.

(17) “Landfill” means any solid waste facility for the
disposal of solid waste on or in the land for the purpose of
permanent disposal. Such facility issituated, for purposes
of this article, in the county where the majority of the
spatial area of such facility is located.

(18) “Materials recovery facility” means any solid waste
facility at which source-separated materials or materials
recovered through a mixed waste processing facility are
manually or mechanically shredded or separated for
purposes of reuse and recycling, but does not include a
composting facility.

(19) “Mature compost” means compost which has been
produced in an aerobic, microbial, thermophilic manner
and does not exhibit phytotoxic effects.

(20) “Mixed solid waste” means solid waste from which
materials sought to be reused or recycled have not been
source-separated from general solid waste.

(21) “Mixed waste processing facility” means any solid
waste facility at which materials are recovered from mixed
solid waste through manual or mechanical means for
purposes of reuse, recycling or composting.

(22) “Municipal solid waste incineration” means the
burning of any solid waste collected by any municipal or
residential solid waste disposal company.
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- G 118 (23) “Open dump” means any solid waste disposal which
- x . . - - . . .
23 119 doesnot have a permit under this article, or is in violation
4 120 of state law, or where solid waste is disposed in a manner
Pt 121 that does not protect the environment.
122 (24) “Person” or “persons” means any industrial user,

123 publicorprivate corporation,institution, association, firm
124 or company organized or existing under the laws of this or
125 anyotherstate or country; State of West Virginia; govern-
126 mental agency, including federal facilities; political

' 127 subdivision; county commission; municipal corporation;

. 128 industry;sanitary district; publicservice district;drainage
129 district;soil conservation district; watershed improvement
130 district; partnership; trust; estate; person or individual;
131 group of persons or individuals acting individually or as a
132 group; or any legal entity whatever.

133 (25) “Publicly owned treatment works” means any
134 treatment works owned by the state or any political
135 subdivision thereof, any municipality or any other public
136 entity which processesraw domestic, industrial ormunici-
137 pal sewage by any artificial or natural processes in order
138 to remove or so alter constituents as to render the waste
139 lessoffensive or dangerous to the public health, comfort or
140 property of any of the inhabitants of this state before the
141 discharge of the plant effluent into any of the waters of
142  this state, and which produces sewage sludge.

143 (26) “Recycling facility” means any solid waste facility
144 forthe purpose of recycling at which neither land disposal
145 norbiological, chemical or thermal transformation of solid
146 waste occurs: Provided, That mixed waste recovery
147 facilities, sludge processing facilities and composting
148 facilitiesarenotconsidered recycling facilities nor consid-
149 ered to be reusing or recvcling solid waste within the
150 meaningofthisarticle, article fifteen-a or thischapterand
151 article four, chapter twenty-two-c of this code.

152 (27) “Sewage sludge” means solid, semisolid or liquid
residue generated during the treatment of domestic sewage
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In a treatment works. Sewage sludge includes, but is not
limited to, domestic septage, scum or solids removed in
primary, secondary or advanced wastewater treatment
processes and a material derived from sewage sludge.
“Sewage sludge” does not include ash generated during
the firing of sewage sludge in a sewage sludge incinerator.

(28) “Secretary” means the Secretary of the Department
of Environmental Protection or such other person to whom
the Secretary has delegated authority or duties pursuant
to article one of this chapter.

(29) “Sewage sludge processing facility” is a solid waste
facility that processes sewage sludge for: (A) Land applica-
tion; (B) incineration; or (C) disposal at an approved
landfill. Such processes include, but are not limited to,
composting, lime stabilization, thermophilic, microbial
and anaerobic digestion.

(30) “Sludge” means any solid, semisolid, residue or
precipitate, separated from or created by a municipal,
commercial or industrial waste treatment plant, water
supply treatment plant or air pollution control facility or
any other such waste having similar origin.

(31) “Solid waste” means any garbage, paper, litter,
refuse, cans, bottles, waste processed for the express
purpose of incineration; sludge from a waste treatment
plant; water supply treatment plant or air pollution
control facility; and other discarded materials, including
offensive or unsightly matter, solid, liquid, semisolid or
contained liquid or gaseous material resulting from
industrial, commercial, mining or community activities
but does not include solid or dissolved material in sewage
orsolid or dissolved materialsin irrigation return flows or
industrial discharges which are point sources and have
permits under article five-a of this chapter, or source,
special nuclear or byproduct material as defined by the
Atomic Energy Act of 1954, as amended, including any
nuclear or byproduct material considered by federal
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190 standards to be below regulatory concern, or a hazardous
191 waste either identified or listed under article five-e of this
192 chapter or refuse, slurry, overburden or other wastes or
193 material resulting from coal-fired electric power or steam
194 generation, the exploration, development, production,
195 storage and recovery of coal, oil and gas and other mineral
196 resources placed or disposed of at a facility which is
197 regulated under chapter twenty-two, twenty-two-a or
198 twenty-two-b of this code, so long as placement or dis-
199 posalis in conformance with a permit issued pursuant to
200 such chapters.

201 (32) “Solid waste disposal” means the practice of
202 disposing of solid waste including placing, depositing,
203 dumping or throwing or causing any solid waste to be
204 placed, deposited, dumped or thrown.

205 (33) "Solid waste disposal shed” means the geographical
206 area which the solid waste management board designates
207 and files in the state register pursuant to section eight,
208 article twenty-six, chapter sixteen of this code.

209 (34) "Solid waste facility” means any system, facility,
land, contiguous land, improvements on the land, struc-
tures or other appurtenances or methods used for process-
ing, recycling or disposing of solid waste, including
landfills, transfer stations, materials recovery facilities,
mixed waste processing facilities, sewage sludge process-
ing facilities, commercial composting facilities and other
such facilities not herein specified, but not including land
upon which sewage sludge is applied in accordance with
section twenty of this article. Such facility shall be
deemed to be situated, for purposes of this article, in the
county where the majority of the spatial area of such
facility is located: Provided, That a salvage vard, licensed
and regulated pursuant to the terms of article twenty-
three, chapter seventeen of this code, is not a solid waste

0 DI O DN NN I 9 NI 9T < oot
L I O O . B e S
O - O WO W 0 WU W Wk~ O

(8%
(%]

[N
e

facility.




225
226
227
228
229

230
231
232
233

19 [Enr. Com. Sub. for Com. Sub. for S. B. No. 428

(35) “Solid waste facility operator” means any person or
persons possessing or exercising operational, managerial
orfinancial control over a commercial solid waste facility,
whether or not such person holds a certificate of conve-
nience and necessity or a permit for such facility.

(36) “Source-separated materials” means materials
separated from general solid waste at the point of origin
for the purpose of reuse and recycling but does not mean
sewage sludge.

§22-15-21. Waste tire management.
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(a) No person, except those persons who have received
and maintained a valid permit or license from the state for
the operation of a solid waste facility, waste tire monofill,
waste tire processing facility, or other such permitted
activities, shall accumulate waste tires without obtaining
a license or permit from the Division: Provided, That
persons who use waste tires for beneficial uses may in the
discretion of the Secretary of the Department of Environ-
mental Protection accumulate waste tires without a
permit.

(b) No person shall dispose of waste tires in or upon any
public or private land, any site or facility other than a site
or facility which holds a valid permit issued by the De-
partment for such disposal or usage.

(c) No person shall knowingly transport or knowingly
allow waste tires under his or her controi to be transported
to a site or facility that does not have a valid permit or
license to accept waste tires.

(d) No person shall engage in the open burning of waste
tires.

(e) Persons who violate this article are subject to all
enforcement actions available to the Secretary under the

provisions of section fifteen, article fifteen; chapter
twenty-two of this code.
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25 (f) Except as otherwise provided in subsecticon (g) of this
26 section, each retailer is required to accept one tire of
27 comparable size for each new tire sold at retail. The
28 retailer may charge a disposal fee to cover the actual costs
29 of lawful waste tire disposal. No retail tire dealer may
30 deliver any waste tire, or part thereof, to a person not
31 authorized by the state of West Virginia to transport or
32 accept waste tires.

33 (g) Any person purchasing a new tire from a retailer
34 must provide a used or waste tire for each tire purchased
35 or sign a walver, provided to the tire retailer by the
36 Department, acknowledging that he or she isretaining the
37 waste tire and that he or she is legally responsible for
38 proper disposal of each tire retained. These forms are to
39 bekeptby theretailer for three years. If the tire purchaser
40 returns to the tire retailer with a signed form given to the
41 purchaser by that retailer, the retailer must accept up to
42 the total number of comparable size tires as previously
43 retained by the purchaser: Provided, That persons having
44 winter tires changed or buying new winter tires and
45 keeping usable summer tires for later instaliation are not
46 required to provide a used or waste tire or sign a walver.
47 (h) Each tire retailer shall post in a conspicuous place a
48 written notice, provided by the Department, that bears the

49 following statements:

50 (1) ~State law requires us to accept vour (old) waste tires
51 forrecycling or proper disposal if vou purchase new tires
52 from us.”

53 (2) “State law authorizes us to charge you no more than

54 the actual cost of disposal of your waste tires even if you
55 do not leave your tires with us.”

56 (3) “Itis a crime to burn, bury, abandon or throw away
57 waste tires without authorization and or permits from the
58 Department of Environmental Protection.”




85
86
87
88
89

80
91
92

21 [Enr. Com. Sub. for Com. Sub. for S. B. No. 428

This notice must be at least eight and one-half inches
wide and eleven inches high.

(i) Solid waste facilities shall accept whole waste tires
and may charge a reasonable fee for acceptance of waste
tires. All waste tires except those disposed of in a landfill
shall be excluded from the calculation of monthly tonnage
limits and from any solid waste disposal assessment fees
imposed by section nineteen, article fifteen-a, chapter
twenty-two;sectioneleven, article fifteen, chapter twenty-
two; section four, article sixteen, chapter twenty-two; and
section thirty, article four, chapter twenty-twao-c of this
code.

(j) Solid waste facilities shall accept and dispose of
whole tires from state authorized tire remediation projects.
All waste tires from state authorized tire remediation
projects except those disposed of in a landfill shall be
excluded from the calculation of monthly tonnage limits
and from any solid waste disposal assessment fees imposed
by section nineteen, article fifteen-a, chapter twenty-two;
section eleven, article fifteen, chapter twenty-two; section
four, article sixteen, chapter twenty-two; and section
thirty, article four, chapter twenty-two-c of this code. For
state-sponsored tire remediation projects, the state may
negotiate with the solid waste facility for rates and
charges for the disposal of waste tires regardless of the
rates and charges established by the Public Service
Commission pursuant to article one, chapter twenty-four
of this code: Provided, That the disposal of whole tiresin
asolid waste facility is allowed only when the Department
of Environmental Protection has determined there is no
other reasonable alternative available.

(k) The Department shall propose for legislative promul-
gation emergency and legislative rules to effectuate the
purposes of this section. '

ARTICLE 15A. THE A. JAMES MANCHIN REHABILITATION ENVIRON-

MENTAL ACTION PLAN.
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§22-15A-1. Legislative findings and purpose.
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(a) The Legisiature finds that litter is a public nuisance
and distracts from the beauty of the state and its natural
resources. It is therefore necessary to establish and
iinplement a litter control program to coordinate public
and private litter control efforts; to establish penalties for
littering; to provide for litter pickup programs; to create
education programs; and to provide assistance tc local
solid waste authority litter control efforts.

{b) The Legislature further finds that the improper
management of commercial and residential solid waste
and the unlawful disposal of such waste creates open
dumps that adversely impacts the state’snatural resources,
public water supplies and the public health, safety and
welfare of the citizens of the state. It is therefore neces-
sary to establish a program to promote pollution preven-
tion and to eliminate and remediate open dumps.

(c) The Legislature further finds that waste tire piles are
a direct product of state citizens use and enjoyment of
state roads and highways and proper waste tire disposal is
a necessary component of maintenance of the transporta-
tion system. The accumulation of waste tires has aiso
become a significant environmental and public health
hazard to the state and the location and number of waste
tires are directly related to the efficiency of travel, by
citizens, visitors and of commerce, along public highways
in West Virginia. In particular, the Legislature recognizes
that waste tires are widespread in location and in number
throughout the state; waste tires physically touch and
concern public highways, including, but not limited to,
state roads, county roads, park roads, secondary routes
and orphan roads, ail of which interferes with the effi-
ciency of public highways; and further that the existence
of waste tires along and near public highwaysissometimes
accompanied by other hazards and, in turn, adversely
impacts the proper maintenance and efficiency of public
highways for citizens.
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(d) The Legislature also recognizes and declares that
waste tires are a public nuisance and hazard; that waste
tires serve as harborage and breeding places for rodents,
mosquitoes, fleas, ticks and other insects and pests injuri-
ous to the public health, safety and general welfare; that
waste tires collected in large piles pose an excessiverisk to
public health, safety and welfare from disease or fire: that
the environmental, economic and societal damage result-
ing from fires in waste tire piles can be avoided by remov-
ing the piles; and that tire pile fires cause extensive
pollution of the air and surface and groundwater for miles
downwind and downstream from the fire.

(e) Therefore, in view of the findings relating to waste
tires, the Legislature declares it to be the public policy of
the State of West Virginia to eliminate the present danger
resulting from discarded or abandoned waste tires and to
eliminate the visual pollution resulting from waste tire
piles and that in order to provide for the public health,
safety and welfare, quality of life and to reverse the
adverse impacts to the proper maintenance and efficiency
of public highways, it is necessary to enact legislation to
those ends by providing expeditious means and methods
for effecting the disposal of waste tires.

(f) The Legislature finds that many citizens desire a
recycling program in order to conserve limited natural
resources, reduce litter, recycle valuable materials, extend
the useful life of solid waste landfills, reduce the need for
new landfills, and create markets for recyclable materials.
It is therefore necessary to establish goals for recycling
solid waste; to require certain municipalities to implement
recycling programs; to authorize counties to adopt com-
prehensive recvcling programs; to encourage source
separation of solid waste; to increase the purchase of
recycled products by the various agencies and instrumen-
talities of government; and to educate the public concern-
ing the benefits of recycling.
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(g) The Legislature finds that the effectiveness of litter
control, open dump, tire clean up programs and recycling
programs have been made less efficient by fragmented
implementation of the various programs by different
agencies. It is therefore necessary to coordinate all such
programs under one program managed by the Department
to ensure that all current and future litter, open dump,
waste tire and recycling issues are managed and addressed
efficiently and effectively.

{h) This article implements the A. James Manchin
Rehabilitation Environmental Action Plan, a coordinated
effort to address litter, waste, open dump, tire clean up
and recycling programs.

§22-15A-2. Definitions.
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Unless the context clearly indicates a different meaning
or defined elsewhere in this chapter, as used in this article:

(1) “Beneficial use” means the use or reuse of whole
waste tires or tire derived material which are reused in
constructing retaining walls, rebuilding highway shoulders
and subbase, building highway crash attenuation barriers,
feed hopper or watering troughs for livestock, other
agricultural usesapproved by the Department of Environ-
mental Protection, playground equipment, boat or truck
dock construction, house or building construction, go-cart,
motorbike or race track barriers, or similar types of
beneficial applications: Provided, That waste tires may
not be reused as fencing, as erosion control structures,
along stream banks or river banks or reused in any manner
where humanhealth or the environment, as determined by
the Secretary of the Department of Environmental Protec-
tion, is put at risk.

(2) “Collected for commercial purposes” means taking
solid waste for disposal from any person for remuneration
regardless of whether or not the person taking the solid
waste is a common carrier by motor vehicle governed by
article two, chapter twenty-four-a of this code.
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(3) “Court” means any circuilt, magistrate or municipal

court.

(4) “Department” means the Department of Environ-
mental Protection.

(5) “Litter” means all waste material including, but not
limited to, any garbage, refuse, trash, disposable package,
container, can, bottle. paper, ashes, cigarette or cigar butt,
carcass of any dead animal or any part thereof, or any
other offensive or unsightly matter, but not including the
wastes of primary processes of mining, logging,
sawmilling, farming or manufacturing.

(6) “Litter receptacle” means those containers suitable
for the depositing of litter at each respective public area
designated by the Secretary’s rules promulgated pursuant
to subsection (e), section three of this article.

(7) “Person’ means a natural person, corporation, firm,
partnership, association or society, and the plural as well
as the singular.

(8) “Public area” means an area outside of a municipal-
ity. including public road and highway rights-of-way,
parks and recreation areas owned or controlled by this
state or any county of this state, or an area held open for
unrestricted access by the general public.

(9) “Remediate or Remediation” means to remove all
litter. solid waste, and tires located above grade at a site:
Provided, That remediation does not include clean up of
hazardous waste.

(10) “Secretary” means the Secretary of the Department
of Environmental Protection.

(11) “Waste tire” means any continuous solid or pneu-
matic rubber covering designed to encircle the wheel of a
vehicle but which has been discarded. abandoned or is no
longer suitable for its original, intended purpose nor
suitable for recapping, or other bereficial use because of
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wear, damage or defect. A tire is no longer considered to
be suitable for its original intended purpose when it fails
tomeet the minimum requirements to pass a West Virginia
motor vehicle safety inspection. Used tires located at a
commercial recapping facility or tire dealer for the
purpose of being reused or recapped are not waste tires.

(12) “Waste tire monofill or monofill” means an ap-
proved solid waste facility where no solid waste except
waste tires are placed for the purpose of long term storage
for eventual retrieval for marketing purposes.

{(13) “Waste tire processing facility” means a solid waste
facility ormanufacturer that accepts waste tires generated
by sources other than the owner or operator of the facility
for processing by such means as cryogenics, pyrolysis,
pyroprossing cutting, splitting, shredding, quartering,
grinding or otherwise breaking down waste tires for the
purposes of disposal, reuse, recycling and/or marketing.

(14) “Waters of the state” means generally, without
limitation, natural or artificial lakes, rivers, streams,
creeks, branches, brooks, ponds, impounding reservoirs,
springs, wells, watercourses and wetlands.

§22-15A-3. West Virginia litter control and recycling programs;
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transfer of programs and employees; additional
duties of Secretary; grants to counties and mu-
nicipalities; and rules relating thereto.

{a) On and after the first day of July, two thousand five,
the litter control and recycling programs heretofore
operated and managed by the Division of Natural Re-
sources shall transfer to the Department of Environmental
Protection.

With the transfer of the West Virginia Litter Control and
Recvcling Programs from the jurisdiction of the Division
of Natural Resources to the jurisdiction of the Department
of Environmental Protection. ail records, assets and
contracts, along with rights and obligations thereunder,
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obtained or signed on behalf of the Litter Control and
Recycling Programs are hereby transferred and assigned
to the Department of Environmental Protection.

(b) The Commissioner of the Division of Natural Re-
sources and the Secretary of the Department of Environ-
mental Protection shall determine which employees of the
Division of Natural Resources will be transferred to the
Department of Environmental Protection. All employees
including administrators of thelitter control and recycling
programs are subject to being transferred to the Depart-
ment of Environmental Protection. Employees in the
classified service who have gained permanent status as of
the effective date of this article, enacted during the two
thousand five regular session of the Legislature, will not
be subject to further qualifying examination in their
respective classifications by reason of the transfer required
by the provisions of this section. Nothing contained in this
section may be construed to either abridge the rights of
employees within the classified service of the state to the
procedures and protections set forth in article six, chapter
twenty-nine of this code or to preclude the reclassification
orreallocation of positions in accordance with procedures
set forth in said article. The Division of Personnel shall
work with the Commission and Secretary to efficiently
transfer employees from the Division of Natural Resources
to the Department of Environmental Protection.

(c) In addition to all other powers, duties and responsi-
bilities granted and assigned to the Secretary of the
Department of Environmental Protection in this chapter
and elsewhere by law, the Secretary, ir the administration
of the West Virginia Litter Control Program created by
this section, shall:

(1) Coordirate all industry and business organizations
seeking to aid in the litter control and recycling effort;

(2) Cooperate with all local governments to accomplish
coordination of local litter control and recycling efforts;
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(3) Encourage, organize, coordinate and increase public
awareness of and participation in all voluntary litter
control and recycling campaigns, including citizen litter
watch programs, seeking to focus the attention of the
public on the litter control and recycling programs of the
state and local governments and of private recycling
centers;

(4) Recommend tolocal governing bodies that they adopt
ordinances similar to the provisions of section four of this
article;

(5) Investigate the methods and success of techniques of
litter control, removal and disposal utilized in otherstates,
and develop, encourage, organize and coordinate local
litter control programs funded by grants awarded pursu~
ant to subsection (d) of this section utilizing such success-
ful techniques;

(6) Investigate the availability of, and apply for, funds
available from any and all private or public sources to be
used in the litter control program created by this section;

(7) Attract to the state persons or industries that pur-
chase, process or use recyclable materials; and

(8) Contract for the development, production and
broadcast of radio and television messages promoting the
West Virginia Litter Control Program. The messages
should increase public awareness of and promote citizen
responsibility toward the reduction of litter.

{d) All authority to promulgate rules pursuant to article
three, chapter twenty-nine-a of this code establishing
criteria for awarding direct or matching grants for the
study of available research and development in the fields
of litter control, removal and disposal, methods for the
implementation of such research and development, and the
development of public educational programs concerning
litter control is hereby transferred from the Division of
Natural Resources to the Secretary of the Department of
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Environmental Protection as of the effective date of
enactment of this section and article during the two
thousand five session of the Legislature: Provided, That
any rule promulgated by the Division of Natural Resources
relating to such grants shall remain in force and effect as
though promulgated by the Department of Environmental
Protection until the Secretary amends the rules in accor-
dance with the provisions of article three, chapter twenty-
nine-a of this code.

(e) All authority to promulgate rules pursuant to article
three, chapter twenty-nine-a of this code designating
public areas where litter receptacles shall be placed and
the minimum number of litter receptacles in accordance
with subsection (g), section four of this article is hereby
transferred from the Division of Natural Resources to the
Secretary of the Department of Environmental Protection
as of the effective date of enactment of this section and
article during the two thousand five session of the Legisla-
ture. Any rule promulgated by the Division of Natural
Resources relating to littering receptacles shall remain in
effect asif promulgated by the Secretary until amended by
the Secretary.

(f) Commencing on the first day of July, two thousand
five, the Secretary shall expend annually at least fifty
percent of the moneys credited to the Litter Control Fund
in the previous fiscal year for matching grants to counties
and municipalities for the initiation and administration of
litter control programs. The Secretary shall promulgate
rules pursuant to article three, chapter twenty-nine-a of
this code establishing criteria for the awarding of match-
ing grants.

(g) The Secretary of the Department of Environmental
Protection in cooperation with the Commissioner of
Highways, the Department of Commerce. the West Vir-
ginia State Police, the United States Forestry Service and
other local, state and federal law-enforcement agencies
shall be responsible for the administration and enforce-
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ment of all laws and rules relating o the maintenance of
cleanliness and improvement of appearances onand along
highways, roads, streets, alleys and any other private or
public areas of the state. These other agencies shall make
recommendations to the Secretary, from time to time,
concerning means and methods of accomplishing litter
control consistent with the provisions of this chapter.
Such cooperation shall include, but not be limited to,
contracts with the Commissioner of Highways to operate
a litter control program.

(h) All other state agencies and local governments shall
cooperate with the Secretary in effecting the purposes of
the litter control program.

§22-15A-4. Unlawiul disposal of litter; civil and criminal pen-

alty; litter control fund; evidence; notice viola-
tions; litter receptacle placement; penalty; duty
to enforce violations.

(a) (1) No person shall place, deposit, dump, throw or
cause to be placed, deposited, dumped or thrown any litter
as defined in section two of this article, in or upon any
public or private highway, road, street oralley; any private
property; any public property; or the waters of the state or
within one hundred feet of the waters of this state, except
in a proper litter or other solid waste receptacle.

(2) It is unlawiul for any person to place, deposit, dump,
throw or cause to be placed, deposited, dumped or thrown
any litter from a motor vehicle or other conveyance or to
perform any act which constitutes a violation of the motor
vehiclelaws contained in section fourteen, article fourteen,
chapter seventeen-c of this code.

(3) If any litter is placed, deposited, dumped, discharged,
thrown or caused to be placed, deposited, dumped or
thrown from a motor vehicle, boat, airplane or other
conveyance. it is prima facie evidenrice that the owner or
the operator of the motor vehicle, boat, airplane or other
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conveyance intended to violate the provisions of this
section.

(4) Any person who violates the provisions of thissection
by placing, depositing, dumping or throwing or causing to
be placed, deposited, dumped or thrown any litter, not
collected for commercial purposes, in an amount not
exceeding one hundred pounds in weight or twenty-seven
cubic feet in size, is guilty of a misdemeanor. Upon
conviction, he or she is subject to a fine of not less than
fifty dollars nor more than one thousand dollars, or in the
discretion of the court, sentenced to perform community
service by cleaning up litter from any public highway,
road, street, alley or any other public park or public
property, or waters of the state, as designated by the court,
for not less than eight nor more than sixteen hours, or
both.

(5) Any person who violates the provisions of this section
by placing, depositing, dumping or throwing or causing to
be placed, deposited, dumped or thrown any litter, not
collected for commercial purposes, in an amount greater
than one hundred pounds in weight or twenty-seven cubic
feet in size, but less than five hundred pounds in weight or
two hundred sixteen cubic feet in size is guilty of a misde-
meanor. Upon conviction he or she is subject to a fine of
not less than five hundred dollars nor more than two
thousand dollars, or in the discretion of the court, may be
sentenced to perform community service by cleaning up
litter from any public highway, road, street, alley or any
other public park or public property, or waters of the
state, as designated by the court, for not iess than sixteen
nor more than thirty-two hours, or both.

(6) Any person who violates the provisions of this section
by placing, depositing, dumping or throwing or causing to
be placed, deposited, dumped or thrown any litter in an
amount greater than five hundred pounds ir weight or two
hundred sixteen cubic feet in size or any amount which
had been collected for commercial purposes is guilty of a
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misdemeanor. Upon conviction, the person is subject toa
fine not less than twenty-five hundred dollars or not more
than twenty-five thousand dollars, or confinement in a
county or regional jail for not more than one vear or both.
In addition, the viclator may be guilty of creating or
contributing to an open dump as defined in section two,
article fifteen, chaptertwenty-two of this code and subject
to the enforcement provisions of section fifteen of said

article.

(7) Any person convicted of a second or subsequent
violation of this section is subject to double the authorized
range of fines and community service for the subsection
violated.

(8) The sentence of litter clean up shall be verified by
environmental inspectors from the Department of Envi-
ronmental Protection. Any defendant receiving the
sentence of litter clean up shall provide, within a time to
be set by the court, written acknowledgment from an
environmental inspector that the sentence has been
completed and the litter has been disposed of lawfully.

(9) Any person who has been found by the court to have
willfully failed to comply with the terms of a litter clean
up sentence imposed by the court pursuant to this section
is subject to, at the discretion of the court, double the
amount of the original fines and community service
penalties originally ordered by the court.

(10) All law-enforcement agencies, officers and environ-
mental inspectors shall enforce compliance with this
section within the limits of each agency's statutory
authority.

(11) No portion of this section restricts an owner, renter
or lessee in the lawful use of his or her own private
property or rented or leased property or to prohibit the
disposal of any industrial and other wastes into waters of
this state in a manner consistent with the provisions of
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article eleven, chapter twenty-two of this code. But if any
owner, renter or lessee, private or otherwise, knowingly
permits any such materials or substances to be placed,
deposited, dumped or thrown in such location that high
water or normal drainage conditions will cause any such
materials or substances to wash into any waters of the
state, it is prima facie evidence that the owner, renter or
lessee intended to violate the provisions of this section:
Provided, That if a landowner, renter or lessee, private or
otherwise, reports any placing, depositing, dumping or
throwing of these substances or materials upon his or her
property to the prosecuting attorney, county commission,
the Division of Natural Resources or the Department of
Environmental Protection, the landowner, renter or lessee
will be presumed to not have knowingly permitted the
placing, depositing, dumping or throwing of the materials
or substances.

(b) Any indication of ownership found in litter shall be
prima facie evidence that the person identified violated the
provisions of this section: Provided, That no inference
may be drawn solely from the presence of any logo,
trademark, trade name or other similar mass reproduced
things of identifying character appearing on the found
litter.

(c) Every person who is convicted of or pleads guilty to
disposing of litter in violation of subsection (a) of this
section shall pay a civil penalty in the sum of not less than
one hundred dollars nor more than one thousand dollars as
costs for clean up, investigation and prosecution of the
case, in addition to any other court costs that the court is
otherwise required by law to impose upon a convicted
person.

The clerk of the circuit court, magistrate court or
municipal court in which these additional costs are
imposed shall, on or before the last day of each month,
transmit fifty percent of a civil penalty received pursuant
to this section to the State Treasurer for deposit in the
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State Treasury to the credit of a special revenue fund to be
known as the Litter Control Fund which is hereby contin-
ued and transferred to the Department of Environmental
Protection. Expenditures for purposes set forth in this
section are not authorized from collections but are to be
made only in accordance with appropriation and in
accordance with the provisions of article three, chapter
twelve of this code and upon fulfillment of the provisions
set forth in article two, chapter five-a of this code.
Amounts collected which are found from time to time to
exceed the funds needed for the purpcses set forth in this
article may be transferred to other accounts or funds and
designated for other purposes by appropriation of the
Legislature.

(d) The remaining fifty percent of each civil penalty
collected pursuant to this section shall be transmitted to
the county or regional solid waste authority in the county
where the litter violation occurred. Moneys shall be
expended by the county or regional solid waste authority
for the purpose of litter prevention, clean up and enforce-
ment. The county commission shall cooperate with the
county or regional solid waste authority serving the
respective county to develop a coordinated litter control
program pursuant to section eight, article four, chapter
twenty-two-c of this code.

{e) The Commissicner of the Division of Motor Vehicles,
upon registering a motor vehicle or issuing an operator’s
or chauffeur’s license, shall issue to the owner or licensee,
as the case may be, a summary of this section and section
fourteen, article fourteen, chapter seventeen-c of the code.

(f) The Commissioner of the Division of Highways shali
cause appropriate signs to be placed at the state boundary
on each primary and secondary road. and at other loca-
tions throughout the state, informing those entering the
state of the maximum penalty provided for disposing of
litter in violation of subsection (a) of this section.
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(¢) Any state agency or political subdivision that owns,
operates or otherwise controls any public area as may be
designated by the Secretary by rule promulgated pursuant
to subdivision (8). subsection (a}, section three of this
article shall procure and place litter receptacles at its own
expense upon its premises and shall remove and dispose of
litter collected in the litter receptacles. After receiving
two written warnings from any law-enforcement officeror
officers to comply with this subsection or the rules of the
Secretary, any state agency or political subdivision that
fails to place and maintain the litter receptacles upon its
premises in violation of this subsection or the rules of the
Secretary shall be fined fifteen dollars per day of the
violation.

§22-15A-5. Litter pickup and removal; education; government
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recycling responsibilities; monitoring and evalua-
tion; study commission; repeal; report to Legisla-
ture.

(a) Litter pickup and removal. -

(1) Each county commission and the Regional Jail
Authority may establish a jail or prison inmate program
including a regular litter pickup work regimen under
proper supervision pursuant to section four, article fifteen,
chapter seventeen of this code. Funding for these pro-
grams shall be from the Litter Control Fund. Funding
requirements mayv include salaries for additional personnel
needed for the program. The program may include the
cooperative help of the Division of Highwavs or any other
voluntary state, local, private, civic or public agency for
personnel, equipment or materialsin establishing a county
or regionwide. continual program of :nmate litter pickup.
Upon final approval of the projected cost of the program
for a given fiscal vear. the Secretary shall disburse the
approved amount to the county or Regioral Jail Authority.
The funds will be used by the Authority to reimburse the
county commission or Regional Jail Authority for its
expenses related to the program and to pay other costs
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related to the use of inmates for litter pickup. Nothing
contained herein shall preclude a county or counties from
expending whatever additional funds its commission or
23 commissions may deem appropriate from any other
24 revenue scurce in furtherance of said program.
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25 (2) All persons involved with litter pickup may separate
26 identifiable recvclable materials from other litter col-
27 lected. The funds resulting from the sale of those recycla-
28 blematerials shall be returned to the Litter Control Fund.

29 (3) The county orregional solid waste authority may also
30 contract with local governments, civic organizations or
31 chief correctional officers in any county to implement
32 litter pickup and removal pursuant to this act when the
33 state offender work force is not available. In such cases,
34 the contract provisions shall require that identifiable
35 recyclable materials shall be separated from other litier
36 collected, with resulting funds returned to the Litter
37 Control Fund. Pricrity shall be given to those contracts
38 that maximize the use of community service hours by
39 inmates and youth employment programs.

40 (b) Education. —

11 (1)The Department of Educationin cooperation with the
42  Department of Environmental Protection shall distribute
43 educational materials to the schools based on the goals of
44 litter clean up and proper solid waste disposal, the ratio-
45 nale for the goals and how primary and secondary school
46 students can contribute to the achievement of the goals.
47 The Department of Education shall further incorporate
48 this information into the curriculum of the public school
49 system as appropriate.

30 (2) The Division of Highways and local gocvernments
51 shall conduct public awareness programs to notify the
52 public of the provisions of this law and how thev can
53 participate, to inform them as to the rationale behind the
51 provisions of tnis law, to advise them of cther avenues tor
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achievement of the noted goals and to encourage their
participation.

(3) The Department of Environmental Protection and the
Solid Waste Management Board shall provide technical
assistance to local governments in the implementation of
this law.

(c) Government recycling responsibilities. —

(1) All state agenciesand regional plannirg councils may
establish and implement aluminum container, glass and
paper recycling programs at their public facilities. To the
extent practicable, programs for other metals, plastics,
rubber and other recyclable materials may be established
and implemented. The moneys collected from the sale of
such materials shall be deposited and accounted for in the
Litter Control Fund pursuant to the authority of section
four of this article.

(2) To further promote recycling and reduction of the
waste stream, county and municipal governments shall
consider the establishment of recycling programs as
provided in this section in the operation of their facilities
and shall evaluate the cost-effectiveness of:

(A) Procedures that separate identifiable recyclable
materials from solid waste collected; and

(B) Programs that provide for:

(i) The establishment of a collection place for recyclables
at all landfills and other interim solid waste collection
sites and arrangements for the material collected to be
recycled;

(ii) Public notification of such piacesand encouragement
to participate,

(ili) The use of rate differentials at landi{ills to facilitate
public participation in on-site recycling programs.
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{d) Each atfected ag
monitorandevaluateth
to this law.

(e) The Secretary shali submit a report to the Speakerof
the House and the Presicent of the Senate rot later than
the first dayv of Marcn, two thousand six, and every five
vears thereafter regarding the effectiveress of the pro-
grams authorized by this 1aw.

§22-15A-6. Assistance to solid waste authorities.
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The Secretary may expend tunds from the Litter Control
Fund established pursuant to section four of thisarticle to
assist county and regional solid waste authorities in the
formulation of their comprehensive litter and solid waste
control plans pursuant to section eight, article four,
chapter twenty-two-c of this code and in the construction
and maintenance of approved commercial solid waste
facilities authorities which would in the opinion of the
Secretary be unable to construct or maintain an approved
commercial solid waste facility without grant funds.

§22-154-7. Pollution prevention and open dumps.

(a) The Secretary shall establish the Pollution Prevention
and Open Dump (PPOD) Program to encourage the proper
aisposal of commercial and residential solid waste and to
undertake all reclamation, clean up and remedial actions
necessary to minimize or mitigate damage to the environ-
ment, natural resources, public water supplies, water
resources and the public heaith, satety and welfare which
may result from open dumps or solid waste not disposed of
in a proper or lawful manner. The program shall seek to
eiliminate open dumps, which often include waste tiresand
to recycle as many items as possible from these reciama-
tion efforts. This program shall be funded through the
Solid Waste Reclamation and Environmental Response
Fund establisned in section eleven. ariicle fifteen of this

chapter.
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(b) Authorized representatives of the Department have
the right, upon presentation of proper identification, to
enter upon any property for the purpose of conducting
studies or exploratory work to determine the existence of
adverse effects of an open dump, to determine the feasibil-
ity of the reclamation or prevention of such adverse effects
and to conduct reclamation activities provided herein.
Such entry is an exercise of the police power of the state
and for the protection of public health, safety and general
welfare and is not an act of condemnation of property or
trespass thereon. Nothing contained in this section
eliminates any obligation to follow any process that may
be required by law.

§22-15A-8. Waste tires prohibited in certain places; penalty.
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The Waste Tire Remediation Program heretofore under
the jurisdiction of the Division of Highways is transferred
to the Department of Environmental Protection effective
upon enactment of this article by the Legislature during
the regular session of two thousand five.

(a) No person shall, within this state, place, deposit or
abandon any waste tire or part thereof upon the right-of-
way of any public highway or upon any other public
property nor deposit or abandon any waste tire or part
thereof upon any private property unless it is at alicensed
monofill, solid waste facility or at any other business
authorized by the Department of Environmental Protec-
tion to accept, process, manufacture or remanufacture
waste tires: Provided, That the Secretary may temporarily
accumulate as many waste tires as he or she deems neces-
sary at any location or locations necessarv to effectuate
the purposes of this article.

(b) No person. except those persons who have received
and maintain a valid permit or license from the state for
the operation of a solid waste facility, waste tire monofill,
waste tire processing facility, or other such permitted
activities, shall accumulate more than one hundred waste




Enr Com. Sub. for Com. Sub. for S. B. No. 423} )

23 tires for beneficial use without cbtaining a license or
24 permitfrom the Department of Environmental Protection.
23 (c) Any person who violates any provision of this section
26 shall be guilty of creating an open dump and subject to
27 enforcementactionsor prosecution uncer the provisions of
28 article fifteen of this chapter.

§22-15A-9. Creation of the A. James Manchin Fund; proceeds
from sale of waste tires; fee on issuance of certifi-
cate of title.

1 (a) There is continued in the State Treasury a special
2 revenue fund known as the A. James Manchin Fund. All
3 moneys appropriated, deposited or accrued in this Fund
4 shalibeusedexclusively forremediation of waste tire piles
5 as required by this article, for the tire disposal program
6 established under section ten of this article or for the
7 purposes of subsection (1), section ten of this article or for
8 thepurposesofsubsection(c), sectioneleven of thisarticle.
9 The Commissioner of the Division of Highways shall work
10 with and may use moneys in the fund to contract with the
11  Secretary of the Department of Environmental Protection
12 to accomplish the remediation of waste tire piles. The
13 Fund consists of the proceeds from the sale of waste tires;
14 fees collected by the Division of Motor Vehicles as pro-
15 vided insectionsixteen, article ten, chapter seventeen-a of
16 this code; any federal, state or private grants; legislative
17 appropriations; loans; and any other funding source
18 available for waste tire remediation. Any unprogrammed
19 balance remaining in the Fund at the end of any state
20 fiscal year snall be transferred to the State Road Fund.

21 {b) No further collections or deposits shall be made after
22 the Commissioner of the Division of Highways certifies to
23 the Governor and the Legislature that the remediation of
24 all waste tire piles that were determined by the Commis-
25 sioner to exist on the first day of July, two thousand orne,
26 has been completed and that all infrastructure bonds
27 issued by the Water Development Authority pursuant o
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sectionseventeen-a.article fifteen-a, chapter thirty-one of
this code have been paid in fuli or legally defeased.

(c) If infrastructure bonds are not issued by the Water
Development Authority pursuant to section seventeen-a,
article fifteen-a, chapter thirty-one of this code to finance
infrastructure projects relating to waste tire processing
facilities located in this state on or before the thirty-first
day of December, two thousand six. all further collections
and deposits to the A. James Manchin Fund which are not
programmed for remediation or disposal shall be trans-
ferred to the state road fund at the end of each fiscal vear.

§22-15A-10. Department to administer funds for waste tire
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remediation; rules authorized; duties of Secre-
tary.

(a) The Department shall administer all funds made
available to the Department by legislative appropriation
or by funds made available by the Division of Highways,
as well as federal, state or private grants for remediation
of waste tire piles and for the proper disposal of waste
tires removed from waste tire piles.

(b) All authority to promulgate legislative rules neces-
sary to implement the provisions of this article is hereby
transferred from the Division of Highways to the Secre-
tary of the Department of Environmental Protection as of
the effective date of enactment of this section and article
during the two thousand five session of the Leg:slature.
Any legislative rules promulgated by the Commissioner of
the Division of Highways in furtherance of the waste tire
remediation program established in former article twenty-
four, chapter seventeen of this code shall remain in force
and effect as if promulgated by the Secretary until they
are amended in accordance with the provisions of article
three, chapter twenty-nine-a of this code.

(c) The Secretary also has the following powers:
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21 (1) To apply and carry out the provisions of this article
22  and the rules promulgatec under this articie.

23 (2) Tc investigate, irom time to time. the operation and
24  effect of this article and cf the rules promulgated under
25 this article and to report his or her findings and recom-
26 mendations to the Legislature and the Governor.

27 {d) On or before the first day of July, two thousand six,
28 the Secretary shall determine the location, approximate
29 size and potential risk to the public of all waste tire piles
30 inthestate andestablish, in descending order. a waste tire
31 remediation list.

32 {e) The Secretarv may cortract with the Department of
33 Health and Human Resources or the Division of Correc-
34 tions, or both, to remediate or assist in remediation of
35 waste tire piles throughout the state. Use of available
36 Department of Health and Human Resources ard the
37 Division of Corrections work programs shali be given
38 priority status in the contract process so long as such
39 programs prove a cost-effective method of remediating
40 waste tire piles.

41 (f) Waste tire remediation shall be stopped upon the
42 discovery of any potentially hazardous material at a
43 remediation site. The Department shall respond to the
44 discovery in accordance with the provisions of article
45 nineteen of this chapter.

16 {g) The Secretary may establish a tire disposal program
47 within the Department to provide for a cost effective and
48 efficient method to accept passenger car and light truck
49  wastetires atlocaticns designated by the Department that
30 have sufficient space for temporary storage ot waste tires
51 and personnel to accept and handle waste tires. The
52 Secretary may pay a fee for each tire an individual West
33 Virginia resident or West Virginia business brings to tne
34 Department. The Secretary may establish a limit on the
53 number of tires an individua!l or business may be paid for
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during any calendar month. The Secretary may in his or
her discretion authorize commercial businesses to partici-
pate in the collection program: Provided, That no person
or business who has a waste tire pile subject to
remediation under this article may participate in this
program.

(h) The Commissioner of the Division of Highways may
pledge not more than two and one-half million dollars
annually of the moneys appropriated, deposited or accrued
in the A. James Manchin Fund created by section nine of
this article to the payment of debt service, including the
funding of reasonable reserves, on bonds issued by the
Water Development Authority pursuant to section seven-
teen-a, article fifteen-a, chapter thirty-one of this code to
finance infrastructure projects relating to waste tire
processing facilities located in this state: Provided, That
a waste tire processing facility shall be determined by the
Solid Waste Management Board, established pursuant to
the provisions of article three, chapter twenty-two-c of
this code, to meet all applicable federal and state environ-
mental laws and rules and to aid the state in efforts to
promote and encourage recycling and use of constituent
component parts of waste tires in an environmentally
sound manner: Provided, however, That the waste tire
processing facility shall have a capital cost of not less than
three hundred million dollars and the council for commu-
nity and economic development shall determine that the
waste tire processing facility is a viable economic develop-
ment project of benefit to the state’s economy.

15A-11. Disposal of waste tires.

(a) The Department may sell waste tires collected during
remediation of waste tire piles at public auction or to a
waste tire monrofill, waste tire processing facility or
business authorized by the Department of Environmental
Protection to accept, store, use or process waste tires.
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(b) If there is no market in West Virginia for the sale of
waste tires the Department may sell them at any available
market.

(c) If there is no market for the sa.e of waste tires the
Department may dispose of them in anv lawful manner.

§22-15A-12. Remediation; liability for remediation and court
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costs.

(a) Any person who has, prior or subsequent to the
effective date of this act, illegally disposed of waste tires
or has waste tires illegally disposed on his or her property
shall be liable for:

(1) All costs of removal or remedial action incurred by
the Department;

(2) Any other necessary costs of remediation, inciuding
properly disposing of waste tires and damage to adjacent
property owners; and

(3) All costs incurred in bringing civil actions under this
article.

{b) The Department shall notify any person who owns
real property or rights to property where a waste tire pile
is located that remediation of the waste tire piie is neces-
sary. The Department shall make and enter an order
directing such person or persons to remove and properly
dispose of the waste tires. The Department shall set a time
limit for completion of the remediation. The order shall be
served by registered or certified mail, return receipt
requested, or by a county sheriff or deputy sheritf.

(c) If the remediation is not completed within the time
limit or the person cannot be located or the person notifies
the Department that he or she is unable to comply with the
order, the Department may expend funds, as provided
herein, to complete the remediation. Any amounts so
expended shall be promptly repaid by the person or
persons responsible for the waste tire pile. Any person
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owing remediation costs or damages shall be liable at law
until such time as all costs or damages are fully paid.

(d) Authorized representatives of the Department have
the right, upon presentation of proper identification, to
enter upon any property for the purpose of conducting
studies or exploratory work to determine the existence of
adverse effects of a waste tire pile, to determine the
feasibility of the remediation or prevention of such adverse
effects and to conduct remediation activities provided
herein. Such entry is an exercise of the police power of the
state and for the protection of public health, safety and
general welfare and is not an act of condemnation of
property or trespass thereon. Nothing contained in this
section eliminates any obligation to follow any process
that may be required by law.

(e) There is hereby created a statutory lien upon all real
property and rights to the property from which a waste
tire pile was remediated for all reclamation costs and
damages incurred by the Department. The lien created by
this section shall arise at the later of the following:

(1) The time costs are first incurred by the Department;
or

(2) The time the person is provided, by certified or
registered mail or personal service, written notice as
required by this section.

The lien shall continue until the liability for the costs or
judgment against the property is satisfied.

(f) Any person, who is a bona fide purchaser of real
property prior to the first day of July, two thousand one,
who did not cause, permit or profit from the illegal
disposal of waste tires on the property is only liable for the
costs of remediation to the extent that the fair market
value of the property, when remediation is completed,
exceeds the fair market value of the property that existed
on the first day of July, two thousand one. The Depart-

T Tw— e



Enr. Com. Sub. for Com. Sub. for S. B. No. 428] 46

63
64
65
66
67

68
69
70
71
72
73
74
75
76
77

78
79
80
81

82
83
84
85
86

87
88
89
90
91

92
93
94
95
96
917

ment shall have a cause of action against any previous
ownerwho caused, permitted, contributed or profited from
the illegal disposal of waste tires on the property for the
differencein the amountrecovered from the purchaser and
the cost of remediation.

(g) Liens created by this section shall be duly recorded
in the office of the clerk of the county commission in the
county where the real property is located and be liens of
equal dignity, rank and priority with the lien on such
premises of state, county, school and municipal taxes for
the amount thereof upon the real property served. The
Department shall have the power and authority to enforce
such liens in a civil action to recover the money due for
remediation costs and damages plus court fees and costs
and reasonable attorney’s fees.

(h) The Department may foreclose upon the premises by
bringing a civil action, in the circuit court of the county
where the property is located, for foreclosure and an order
to sell the property to satisfy the lien.

(i) Any proceeds from any sale of property obtained as
a result of execution of a lien or judgment under this
section for remediation costs, excluding costs of obtaining
judgment and perfecting the lien, shall be deposited into
the A. James Manchin Fund of the State Treasury.

{j) The provisions of thissection do not apply and no lien
may attach to the right-of-way, easement or other prop-
erty interest of a utility, whether electric, gas, water,
sewer, telephone, television cable or other public service,
unless the utility contributed to the illegal tire pile.

(k) Upon determining the existence of a waste tire pile,
the Department shall file a notice of the location of the
waste tire pile in the office of the county clerk in the
county where property containing a waste tire pile is
situate. The Department shall immediately file the notice
for all property known to have waste tire piles as of the
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day the Legislature enacted the amendment to this section
during the two thousand five legislative session. The
notice shall contain the property owner's name, a location
and description of the property and the waste tire pile angd
the potential liability for remediation. The county clerk
shall record the notice in the same manner as a lien and
index the notice by the name of the property owner.

§22-15A-13. Injunctive relief; additional remedy.
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In addition to all other remedies provided in this article,
the Attorney General of this state, the Department. the
prosecuting attorney of any county where any violation of
any provision of this article occurs, or any citizen, resident
or taxpayer of the county where any violation of any
provision of this article occurs, may apply to the circuit
court, or the judge thereof in vacation, of the county where
the alleged violation occurred, for an injunction to re-
strain, prevent or abate the maintenance and storage of
waste tires in violation of any provision of this article, or
the violation of any other provision of this article. In
seeking an injunction, it is not necessary for the Secretary
or any state agency seeking an injunction under this
section to post bond.

§22-15A-14. Authority of Commissioner of Bureau for Public

1
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Health.

Although the Secretary is primarily responsible for
remediation of waste tire piles under the provisions of this
article, the Commissioner of the Bureau for Public Health
may enforce the public health laws in any instance where
the Commissioner of the Bureau for Public Health deter-
mines there is an imminent and substantial endangerment
to the public health.

§22-15A-15. Continuation of waste tire remediation program.

1
2
3

The waste tire remediation program shall continue ‘o
exist, pursuant to the provisions of article ten, chapter
four of this code untii the first day of July, two thousand
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six, unless sooner terminated, continued or reestablished
pursuant to the provisions of that article.

§22-15A-16. Recycling goals.
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By the first day of January. two thousand ten, it is the
goal of this state to reduce the disposal of municipa!l solid
waste by fifty percent of the amount of per capita solid
waste disposed of in one thousand nine hundred
ninety-one.

§22-15A-17. Recycling plans.
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(a) Each county or regional solid waste authority, as
part of the comprehensive litter and solid waste control
plan required pursuant to the provisions of section eight,
article four, chapter twenty-two-c of this code, shall
prepare and adopt a comprehensive recycling plan to assist
in the implementation of the recycling goals in section
sixteen of this article.

(b) Each recycling plan required by this section shall
include, but not be limited to:

(1) Designation of the recyclable materials that can be
most effectively source separated in the region or county,
which shall include at least threerecyclable materials; and

(2) Designation of potential strategies for the collection,
marketing and disposition of designated source separated
recvclable materials in each region or county.

§22-15A-18. Establishment of county recycling programs for

1
2
3
4
3

solid waste; petition for reftrendum; ballot
contents; election procedure; effect of such
election.

(a} On or before the eighteenth day of October, one
thousand nine hundred ninety-two, each municipality
described in subsection (b) of this section shall submit a
proposal to the Solid Waste Management Board, consistent
with the provisions of this section, describing the estab-
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lishment and implementation of the mandatory recycling
program. The Solid Waste Management Board shall
review the submitted plans for consistency with the
criteria provided in this section, the county or regional
solid waste management plan and the statewide manage-
ment plan. The Solid Waste Management Board may
make suggested changes to the plan and shall provide
technical assistance to the municipalities in the develop-
ment of the plans.

(b) On or before the eighteenth day of October, one
thousand nine hundred ninety-three, each municipality
with a population of ten thousand or more people, as
determined by the most recent decennial census by the
Bureau of the Census of the United States Department of
Commerce, shall establish and commence implementation
of a source separation and curbside collection program for
recyclable materials. Implementation shall be phased in
by the first day of July, one thousand nine hundred ninety-
five. Such program shall include, at a minimum, the
following:

{1) An ordinance adopted by the governing body of the
municipality requiring that each person. partnership,
corporation or other entity in the municipality shall
separate at least three recyclable materials, as deemed
appropriate by the municipality, from other solid waste:
Provided, That the list of recyclables to be separated may
be adjusted according to whether the generator is residen-
tial, commercial or other type of establishment.

(2) A scheduled day, at least one per month, during
which separated materials are to be placed at the curbside,
or similar location. for collection.

(3) A system that collects recvclable materials from the
curbside, or similar location, at least once per month:
Provided, That to encourage full participation, the pro-
gram shall, to the maximum extent possibie, provide for
the collection of recyclables at the same rate of frequency,
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and simultaneous with, the regular collection of solid
waste.

(4) Provisions to ensure compliance with the ordinance,
including incentives and penalties.

(5) A comprehensive public information and education
program covering the importance and benefits of recy-
cling, as well as the specific features and requirements of
the recycling program. As part of the education program,
each municipality shall, at a minimum, notify all persons
occupying residential, commercial, institutional or other
premises within its boundaries of the requirements of the
program, including how the system will operate, the dates
of collection, the responsibilities of persons within the
municipality and incentives and penalties.

(6) Consultation with the county or regional solid waste
authority in which the municipality is located to avoid
duplication, ensure coordination of sclid waste programs
and maximize the market for recyclables.

(c) Notwithstanding the provisions of subsection (b) of
this section, a comprehensive recvcling program for solid
waste may be established in any county of this state by
action of a county commission in accordance with the
provisions of this section. Such program shall require:

(1) That, prior to collection at its source, all solid waste
shall be segregated into separate identifiable recyclable
materials by each person, partnership, corporation and
governmental agency subscribing to a solid waste collec-
tion service in the county or transporting solid waste to a
commercial solid waste facility in the county;

{2) Each person engaged in the commercial collection,
transportation, processing or disposal of solid waste
within the county shall accept only solid waste from which
recyclable materials in accordance with the county’s
comprehensive recycling program have been segregated:
and
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(3) That the provisions of the recycling plan prepared
pursuant to section seventeen of this article shall, to the
extent practicable, be incorporated in the county’s com-
prehensive recycling program.

(d) For the purposes of this article, recyciable materials
shall include, but not be limited to, steel and bimetallic
cans, aluminum, glass, paper and such other solid waste
materials as may be specified by either the municipality or
county commission with the advice of the county or
regional solid waste authority.

(e) A comprehensive recycling program for solid waste
may be established in any county of this state by: (1) A
petition filed with the county commission bearing the
signatures of registered voters of the county equal to not
less than five percent of the number of votes cast within
the county for Governor at the preceding gubernatorial
election; and (2) approval by a majority of the votersin a
subsequent referendum on the issue. A referendum to
determine whether it is the will of the voters of a county
that a comprehensive recycling program for solid waste be
established in the county may be held at any regular
primary or general election or in conjunction with any
other countywide election. Any election at which the
guestion of establishing a policy of comprehensive recy-
cling for solid waste is voted upon shall be held at the
voting precincts established for holding primary or general
elections. All of the provisions of the general election
laws, when not in conflict with the provisions of this
article, shall apply to voting and elections hereunder,
insofar as practicable. The Secretary of State shall
prescribe the form of the petition which shall include the
printed name, address and date of birth of each person
whose signature appears on the petition. Upon verifica-
tion of the required number of signatures on the petition,
the county commission shall. not less than seventy days
before the election, order that the issue be placed on the
ballot and referendum held at the next primary, general or

~—~t
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special election to determine whether it is the will of the
voters of the county that a policy of comprehensive
recycling of solid waste be established in the county:
Provided, That the petition bearing the necessary signa-
tures has been filed with the county commission at least
one hundred days prior to the election.

The ballot, or the ballot labels where voting machines
are used, shall have printed thereon substantiallv the
following:

“Shall the County Commission be required to establish
a comprehensive recycling program for solid waste in
County, West Virginia?

O For Recycling
O Against Recycling
(Place a cross mark in the square opposite your choice.)}”

If a majority of legal votes cast upon the question be for
the establishment of a policy of comprehensive recycling
of salid waste, the county commission shall, after the
certification of the results of the referendum, thereafter
adopt an ordinance, within one hundred eighty days of
certification, establishing a comprehensive recycling
program for solid waste in the county: Provided, That
such program shall be implemented and operational no
later than twelve months following certification. If a
majority of the legal votes cast upon the guestion be
against the establishment of a policy of comprehensive
recycling of solid waste, the policy shall not take effect,
but the question may again be submitted to a vote at any
subsequent election in the manner herein provided.

(f) A comprehensive recycling program for solid waste
established by petition and referendum may be rescinded
only pursuant to the procedures set out herein to establish

the program.
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To rescind the program. the ballot. or the ballot labels
where voting machines are used, shall have printed
thereon substantially the following:

“Shall the County Commission be required to terminate
the comprehensive recycling program for solid waste in
County, West Virginia?

J Continue Recycling
O End Recycling
(Place a cross mark in the square opposite your choice.)”

(g} If a majority of legal votes cast upon the question be
for the termination of a policy of comprehensive recycling
of solid waste previously established in the county, the
county commission shall, after the certification of the
results of the referendum, thereafter rescind by ordinance
the comprehensiverecycling program for solid waste in the
county within ninety days of certification. If a majority of
the legal votes cast upon the question be for the continua-
tion of the policy of comprehensive recycling of solid
waste, the ordinance shall not be rescinded, but the
question may again be submitted to a vote at any subse-
quent election in the manner herein provided.

(h) In the case of any municipality having a population
greater than thirty thousand persons, as indicated by the
most recent decennial census conducted by the United
States, the governing body of such municipality may by
ordinance establish a materials recovery facility in lieu of
or in addition to the mandatory recycling program re-
quired under the provisions of this section: Provided, That
a materials recovery facility shall be subject to approval
by both the Public Service Commission and the Solid
Waste Management Board upon a finding by both the
Public Service Commission and the Solid Waste Manage-
ment Board that the establishment of a materials recovery
facility will not hinder, and will be consistent with, the

purposes of this article.
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5A-19. Recycling assessment fee; regulated motor carriers;

dedication of proceeds; criminal penalties.

(a) Imposition. — A recycling assessment fee is hereby
levied and imposed upon the disposal of solid waste at all
solid waste disposal facilities in this state. to be collected
at the rate of two dollars per ton or part of a ton of solid
waste. The fee imposed by this section is in addition to all
other fees levied by law.

(b} Collection, return, payment and records. — The
person disposing of solid waste at the solid waste disposal
facility shall pay the fee imposed by this section, whether
or not that person owns the solid waste, and the fee shall
be collected by the operator of the solid waste facility who
shall remit it to the Tax Commissioner:

(1) The fee imposed by this section accrues at the time
the solid waste is delivered to the solid waste disposal
facility;

{(2) The operator shall remit the fee imposed by this
section to the Tax Commissioner on or before the fifteenth
day of the month next succeeding the month in which the
feeaccrued. Upon remittance of the fee, the operator shall
file returns on forms and in the manner as prescribed by
the Tax Commissioner;

{3) The operator shall account to the state for all fees
collected under this section and shall hold them in trust
for the state until they are remitted to the Tax Commis-
sioner;

(4) If any operator fails to collect the fee imposed by this
section, he or she is personally liable for the amount that
he or she failed to collect, plus applicable additions to tax,
penalties and interest imposed by article ten, chapter
eleven of this code;

(3) Whernever any operator fails to collect, truthfully
account for, remit the fee or file returns with the fee as
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required in this section, the Tax Commissioner may serve
written notice requiring the operator to collect the fees
which become collectible after service of the notice, to
deposit the fees in a bank approved by the Tax Commis-
sioner, in a separate account, in trust for and payable to
the Tax Commissioner, and to keep the amount of the fees
in the account until remitted to the Tax Commissioner.
The notice remains in effect until a notice of cancellation
is served on the operator or owner by the Tax Commis-
sioner;

(6) Whenever the owner of a solid waste disposal facility
leases the solid waste facility to an operator, the operator
is primarily liable for collection and remittance of the fee
imposed by this section and the owner is secondarily liable
for remittance of the fee imposed by this section. How-
ever, if the operator fails, in whole or in part, to discharge
his or her obligations under this section, the owner and the
operator of the solid waste facility are jointly and sever-
ally responsible and liable for compliance with the provi-
sions of this section;

{(7) 1f the operator or owner responsible for collecting the
fee imposed by this section is an association or corpora-
tion, the officers of the association or corporation are
liable, jointly and severally, for any default on the part of
the association or corporation, and payment of the fee and
any additions to tax, penalties and interest imposed by
article ten, chapter eleven of this code may be enforced
against them and against the association or corporation
which they represent; and

(8) Each person disposing of solid waste at a solid waste
disposal facility and each person required to collect the fee
imposed by this section shall keep complete and accurate
records in the form required by the Tax Commissioner in
accordance with the rules of the Tax Commissioner.

(¢} Regulated motor carriers. —The fee imposed by this
section is a necessary and reasonable cost for motor



Enr. Com. Sub. for Com. Sub. for S. B. No. 4281 36

69
70
71
72
73
T4
79
76
78
79

-

80
81
82
83
84
835
86

87
88

89
90

91
92
93
94
935
96

97

98
99
100
101
102

carriers of solid waste subject to the jurisciction of the
Public Service Commission under chapter twenty-four-a
of this cede. Notwithstanding any provis:on of law to the
contrary, upon the filing of a petition by an affected motor
carrier, the Public Service Commission shall, within
fourteen days, reflect the cost of the fee in the motor
carrier'srates for solid waste removal service. Incalculat-
ing the amount of the fee to the motor carrier, the Com-
mission shall use the national average of pounds of waste
generaied per person per day as determined by the United
States Environmental Protection Agency.

(d) Definition. — For purposes of this section, “Solid
Waste Disposal Facility” means any approved solid waste
facility or open dump in this state and includes a transfer
station when the solid waste coilected at the transfer
station is not finally disposed of at a solid waste facility
within this state that collects the fee imposed by this
section.

Nothing in this section authorizes in anv way the
creation or operation of or contribution to an open dump.

(e) Exemptions. —The following transactions are exempt
from the fee imposed by this section:

(1) Disposal of solid waste at a solid waste facility by the
person who owns, operates or leases the solid waste
disposal facility if it is used exclusively to dispose of waste
originally produced by that person in his or her regular
business or personal activities or by persons utilizing the
facility on a cost-sharing or nonprotit basis;

(2) Reuse or recycling of any solid waste; and

(3) Disposal of residential solid waste by an individual
not in the business of hauling or disposing of solid was:e
on the days and times designated by the Secretary by rule
asexempt from the fee imposed pursuant to section eleven,
article fifteen, chapter twenty-two of this code.
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(f) Procedure and administration. — Notwithstanding
section three, article ten, chapter eleven of this code, each
and every provision of the West Virginia Tax Procedure
and Administration Act set forth in article ten, chapter
eleven of this code applies to the fee imposed by this
section with like effect as if the act were applicable only to
the fee imposed by this section and were set forth in
extenso in this section.

(g) Criminal penalties. — Notwithstanding section two,
article nine, chapter eleven of this code, sections three
through seventeen, article nine, chaptereleven of this code
apply to the fee imposed by this section with like effect as
if the sections were the only fee imposed by this section
and were set forth in extenso in this section.

(h) Dedication of proceeds. — The proceeds of the fee
collected pursuant to this section shall be deposited by the
Tax Commissioner, at least monthly, in a special revenue
account designated as the Recycling Assistance Fund
which is hereby continued and transferred to the Depart-
ment of Environmental Protection. The Secretary shall
allocate the proceeds of the fund as follows:

(1) Fifty percent of the total proceeds shall be provided
in grants to assist municipalities, counties and other
interested parties in the planning and implementation of
recycling programs, public education programs and
recvcling market procurement efforts, established pursu-
ant to this article. The Secretary shall promulgate rules,
in accordance with chapter twenty-nine-a of this code,
containing application procedures. guidelines for eligibil-
ity, reporting requirements and other matters considered
appropriate: Provided, That persons responsible for
collecting, hauling or disposing of solid waste who do not
participate in the collection and payvment of the solid
waste assessment fee imposed by this section in addition
to all other fees and taxes levied by law for solid waste
generated in this state which is destined for disposal, shall

it
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not be eligible to receive grants under the provisions of
tnis article;

(2) Twelve and one-half percent of the total proceeds
shall be expended for personal services and benefit
expenses of full-time salaried conservation officers;

(3) Twelve and one-half percent of the total proceeds
shall be directly allocated to the solid waste planning
fund;

(4) Twelve and one-half percent of the total proceeds
shall be transferred to the solid waste reclamation and
environmental response fund, established pursuant to
section eleven, article fifteen, chapter twenty-two of this
code, to be expended by the Department of Environmental
Protection to assist in the funding of the pollution preven-
tion and open dumps program (PPOD) which encourages
recycling, reuse, waste reduction and clean-up activities;
and

(5) Twelve and one-half percent of the total proceeds
shall be deposited in the hazardous waste emergency
response fund established in article nineteen of this
chapter.

§22-15A-20. Establishment of state recycling program for solid
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waste.

(a) In the absence of either a municipal or a comprehen-
sive county recycling plan pursuant to section eighteen of
this article, all agencies and instrumentalities of the state,
all primary and secondary schools, where practicable, and
private colleges and universitiesshall implement programs
to recycle solid waste. To carry out the purposes of this
section, any affected party may be eligible to receive
grants pursuant to subdivision (1), subsection (h), section
nineteen of this article. Such programs shall include, but
not be limited to, the following:

(1) Source separation of at least two recyvclabie materi-
als; and
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(2) In the absence of either a municipal program or a
comprehensive county recycling plan pursuant to section
eighteen of this article, collection and transportation of
source separated recycled materials to an appropriate
location.

(b) For purposes of this section, the Department shall be
designated the lead agency to ensure proper compliance
and coordination of any such recycling program.

-15A-21. Procurement of recycled products.

(a) It is the policy of the State of West Virginia that, to
the maximum extent possible, all agencies and instrumen-
talities of the state purchase recycled products. The goal
of the state is to achieve a recycled product mix on future
purchases.

(b) In furtherance of the aforesaid goal, the Secretary of
the Department of Administrationinconsultation with the
Secretary shall develop a comprehensive procurement
program forrecycled products. The program shall include,
but not be limited to:

(1) A review, and subsequent revision, of existing
procurement procedures and bid specifications to remove
language that discriminates against recycled products;

(2) A review, and subsequent revision, of existing
procurement procedures and bid specifications to ensure
that, to the maximum extent possible, all agencies and
instrumentalities of the state purchase recycled products:
Provided, That recycled paper products shall be given a
price preference of ten percent: Provided, however, That
priority shall be given to paper products with the highest
postconsumer content.

(3) A plan to eiliminate, to the maximum extent possible,
the use of disposable and single-use products; and

(4) Arequirement that all agenciesand instrumentalities
of the state use compost in all land maintenance and
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landscaping activities: Provided, That the use of com-
posted or deep stacked poultry litter products, certified by
the Commissioner of Agriculture as being free from
organisms that are not found in poultry litter produced in
this state, have priority unless determined to be economi-
cally unfeasible by the agency or instrumentality.

(c) The Secretary shall prepare and submit an annual
report on the thirty-first day of January of each year
summarizing the program's accomplishments, prospects
for the future, and any recommendations. The report shall
be submitted to the Governor, Speaker of the House of
Delegates and President of the Senate.

§22-15A-22. Prohibition on the disposal of certain items; plans
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for the proper handling of said items required.

(a) Effective the first day of June, one thousand nine
hundred ninety-four, it shall be unlawful to dispose of
lead-acid batteries in a solid waste landfill in West
Virginia; effective the first day of June, one thousand nine
hundred ninety-six, it shall be unlawful to dispose of tires
in a solid waste landfill in West Virginia except for waste
tires collected as part of the Department’s waste tire
remediation projects or other collection efforts in accor-
dance with the provisions of this article or the pollution
prevention program and open dump program or other
state-authorized remediation or clean up programs:
Provided, That waste tires may be disposed of in solid
waste landfills only when the state agency authorizing the
remediation or clean up program has determined there is
no reasonable alternative available.

(b) Effective the first day of January, one thousand nine
hundred ninety-seven, it shall be unlawful to dispose of
vard waste, including grass clippings and leaves, in a solid
waste facility in West Virginia: Provided, That such
prohibitionsdonot apply to a facility designed specifically
to compost such yard waste or otherwise recycle or reuse
such items: Provided, howetver, That reasonable and
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necessary exceptions to such prohibitions may be included
as part of the rules promulgated pursuant to subsection (d)
of this section.

(c) No later than the first day of May, one thousand nine
hundred ninety-five, the Solid Waste Management Board
shall design a comprehensive program to provide for the
proper handling of yard waste and lead-acid batteries. No
later than the first day of May, one thousand nine hundred
ninety-four, a comprehensive plan shall be designed in the
same manner to provide for the proper handling of tires.

(d) No later than the first day of August, one thousand
nine hundred ninety-five, the Department shall promul-
gate rules, in accordance with chapter twenty-nine-a of
this code, as amended, to implement and enforce the
program for yard waste and lead-acid batteries designed
pursuant to subsection (c) of this section. No later than
the first day of August, two thousand, the Department
shall promulgate rules, in accordance with chapter
twenty-nine-a of said code, as amended, to implement and
enforce the program for tires designed pursuant to subsec-
tion (c) of this section.

(e) For the purposes of this section, “yard waste” means
grass clippings, weeds, leaves, brush, garden waste, shrub
or tree prunings and other living or dead plant tissues,
except that such materials which, due to inadvertent
contamination or mixture with other substances which
render the waste unsuitable for composting, shall not be
considered to be yard waste: Provided, That the same or
similar waste generated by commercial agricultural
enterprises is excluded.

(f) In promulgating the rules required by subsections (c)
and (d) of this section, vard waste, as described in subsec-
tion (e) of this section, the Department shall provide for
the disposal of yard waste in a manner consistent with one
or any combination of the following:
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38 (1) Disposal in a publicly or privately operated commer-
59 cial or noncommercial composting facility.

60 (2) Disposal by composting on the property irom which

1 domestic yard waste is generated or on adjoining property
62 or neighborhood proverty if conser: is obtained from tre
63 owner of the adjoining or neighborhood property.

64 (3) Disposal by open burning where such activity is not
65 prohibited by this code, rules promulgated hereunder or
66 municipal or county codes or ordinances.

67 (4) Disposal in a publicly or privately operated landf{ill,
68 only where none of the foregoing options are available.
69 Suchmannerofdisposal willinvolve only small quantities
70 of domestic yard waste generated only from the property
71 of the participating resident or tenant.

-15A-23. Recycling facilities exemption.

“£n
[N
(]

Recycling facilities, as defined in section two, article
fifteen of this chapter, whose only function is to accept
free-of-charge, buy or transfer source-separated material
or recvcled material for resale or transter for further
processing are exempt from the provisions of said article
and article four of chapter twenty-two-c and sections
one-c and one-f, article two, chapter twenty-four of this

code.
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CHAPTER 22C. ENVIRONMENTAL RESOURCES;
BOARDS, AUTHORITIES, COMMISSIONS AND COMPACTS.

ARTICLE 3. SOLID WASTE MANAGEMENT BOARD.

§22C-3-7. Development of state solid waste management plan.

On or before the first day ot January, one thousand nine
hundred ninety-three, the Solid Waste Management Board
shall prepare an overall state plan for the proper manage-
ment of solid waste: Provided, That such plan shall be
consistent with the findings and purpaoses of article four of
this chapter and articles fifteen and fifteen-a, chapter

[ S S S N I

o2




7
8
9
10
11
12

63 {Enr. Com. Sub. for Com. Sub. for S. B. No. 428

twenty-two of this code: Provided, however, That such
plan shall incorporate the county or regional plans devel-
oped pursuant to sections eight and twenty-four, article
four of this chapter, as amended: Provided further, That
such plan shall be updated every two years following its
initial preparation.

§22C-3-24. Cooperation of board and enforcement agencies in

O O 0 ~J Oy W oW N

[

collecting and disposing of abandoned household
appliances and motor vehicles, etc.

The provisions of this article are complementary to those
contained in article twenty-four, chapter fifteen-a of this
code and do not alter or diminish the authority of any
enforcement agency, as defined in section two thereof, to
collect and dispose of abandoned household appliances
and motor vehicles, inoperative household appliances and
junked motor vehicles and parts thereof, including tires.
The board and such enforcement agencies shall cooperate
fully with each other in collecting and disposing of such
solid waste.

ARTICLE 4. COUNTY AND REGIONAL SOLID WASTE AUTHORITIES.

§22C-4-24. Commercial solid waste facility siting plan; facilities

O 0 3¢ WU A WN

10

subject to plan; criteria; approval by Solid Waste
Management Board; effect on facility siting;
public hearings; rules.

(a) On or before the first day of July, one thousand nine
hundred ninety-one, each county or regional solid waste
authority shall prepare and complete a commercial solid
waste facilities siting plan for the county or counties
within its jurisdiction: Provided, That the Solid Waste
Management Board may authorize any reasonable exten-
sion of up to one year for the completion of the said siting
plan by any county or regional solid waste authority. The
siting plan shall identify zones within each county where
siting of the following facilities is authorized or prohib-
ited:
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(1) Commercial solid waste facilities which may accept
an aggregate of more than ten thousand tons of solid waste
per month.

(2) Commercial solid waste facilities which shall accept
only less than an aggregate of ten thousand tons of solid
waste per month.

(3) Commercial solid waste transfer stations or commer-
cial facilities for the processing or recycling of solid waste.

The siting plan shall include an explanation of the
rationale for the zones established therein based on the
criteria established in subsection (b) of this section.

(b) The county or regional solid waste authority shall
develop the siting plan authorized by this section based
upon the consideration of one or more of the following
criteria: The efficient disposal of solid waste, including,
but not limited to, all solid waste which is disposed of
within the county or region regardless of its origin,
economic development, transportation infrastructure,
property values, groundwater and surface waters, geologi-
cal and hydrological conditions, aesthetic and environ-
mental quality, historic and cultural resources, the present
or potential land uses for residential, commercial, recre-
ational, environmental conservation orindustrial purposes
and the public health, welfare and convenience. The
initial plan shall be developed based upon information
readily available. Due to the limited funds and time
available, the initial plan need not be an exhaustive and
technically detailed analysis of the criteria set forth above.
Unless the information readily available clearly estab-
lishes that an area is suitable for the location of a commer-
cial solid waste facility or not suitable for such a facility,
the area shall be designated as an area in which the
location of a commercial solid waste facility is tentatively
prohibited. Any person making an application for the
redesignation of a tentatively prohibited area shall make
whatever examination is necessary and submit specific
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detailed information in order to meet the provision
established in subsection (g) of this section.

(c) Prior to completion of the siting plan, the county or
regional solid waste authority shall complete a draft siting
plan and hold at least one public hearing in each county
encompassed in said draft siting plan for the purpose of
receiving public comment thereon. The authority shall
provide notice of such public hearings and encourage and
solicit other public participation in the preparation of the
siting plan as required by the rules promulgated by the
Solid Waste Management Board for this purpose. Upon
completion of the siting plan, the county or regional solid
waste authority shall file said plan with the Solid Waste
Managemenlt Board.

(d) The siting plan takes effect upon approval by the
Solid Waste Management Board pursuant to the rules
promulgated for this purpose. Upon approval of the plan,
the Solid Waste Management Board shall transmit a copy
thereof to the Secretary of the Department of Environ-
mental Protection and to the clerk of the county commis-
sion of the county encompassed by said plan which county
clerk shall file the plan in an appropriate manner and shall
make the plan available for inspection by the public.

(e) Effective upon approval of the siting plan by the
Solid Waste Management Board, it is unlawful for any
person to establish, construct, install oroperate a commer-
cial solid waste facility at a site not authorized by the
siting plan: Provided, That an existing commercial solid
waste facility which, on the eighth day of April, one
thousand nine hundred eighty-nine, held a valid solid
waste permit or compliance orderissued by the Division of
Natural Resources pursuant to the former provisions of
article five-f, chapter twenty of this code may continue to
operate, but may not expand the spatial land area of the
said facility beyond that authorized by said solid waste
permit or compliance order and may not increase the
aggregate monthly solid waste capacity in excess of ten
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thousand tons monthly unless such a facility is authorized
by the siting plan.

(f) The county or regicnal solid waste authority may,
from time to time, amend the siting plan in a manner
consistent with the requirements of this section for
completing the initial siting plan and the rules promul-
gated by the Solid Waste Management Board for the
purpose of such amendments.

(g) Notwithstanding any provision of this code to the
contrary, upon application from a perscn who has filed a
presiting notice pursuant to section thirteen, article
fifteen, chapter twenty-two of this code, the county or
regional solid waste authority or county commission, as
appropriate, may amend the siting plan by redesignating
a zone that has been designated as an area where a com-
mercial solid waste facility is tentatively prohibited to an
area where one is authorized. In such case, the person
seeking the change has the burden to affirmatively and
clearly demonstrate, based on the criteria set forth in
subsection (b) of this section, that a solid waste facility
could be appropriately operated in the public interest at
such location. The Solid Waste Management Board shall
provide, within available resources, technical support to a
county or regional solid waste authority, or county com-
mission as appropriate, when requested by such authority
or commission to assist it in reviewing an application for
any such amendment.

(h) The Solid Waste Management Board shall prepare
and adopt a siting plan for any county or regional selid
waste authority which does not complete and file with the
sald state authority a siting plan in compliance with the
provisions of this section and the rules promulgated
thereunder. Any siting plan adopted by the Solid Waste
Management Board pursuant to this subsection shall
comply with the provisions of this section, and the rules
promulgated thereunder, and has the same effect as a
siting plan prepared by a county or regional solid waste
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authority and approved by the Solid Waste Management
Board.

(i) The siting plan adopted pursuant to this section shall
incorporate the provisions of the litter and solid waste
control plan, as approved by the Solid Waste Management
Board pursuant to section eight of this article, regarding
collection and disposal of solid waste and the require-
ments, if any, for additional commercial solid waste
facility capacity.

(j) The solid waste management board is authorized and
directed to promulgate rules specifying the public partici-
pation process, content, format, amendment, review and
approval of siting plans for the purposes of this section.

(k) To the extent that current solid waste plans approved
by the board are approved as provided for in this section,
and in place on the effective date of this article, provisions
which limit approval for new or expanded solid waste
facilities based solely on local solid waste disposal needs
without consideration for national waste disposal needs
are disallowed as being in conflict with the public policy
of this article: Provided, That all other portions of the
solid waste management plans as established in the litter
and solid waste control plan as provided for in this section
and the comprehensive recycling plan as provided for in
section seventeen, article fifteen-a, chapter twenty-two of
this code are continued in full force and effect to the
extent that those provisions do not conflict with the
provisions of this article.

§22C-4-25. Siting approval for solid waste facilities; effect on

facilities with prior approval.

(a) It is the intent of the Legislature that all commercial
solid waste facilities operating in this state must receive
site approval at the local level, except for recycling
facilities, as defined in section twenty-three, article
fifteen-a, chapter twenty-two of this code, that are
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specifically exempted by section twelve, article eleven,
chapter twenty of this code. Notwithstanding said intent,
facilities which obtained such approval from either a
county or regional solid waste authority, or from a county
commission, under any prior enactment of this code, and
facilities which were otherwise exempted from local site
approval under any prior enactment of this code, shall be
deemed to have satisfied such requirement. All other
facilities, including facilities which received such local
approval but which seek to expand spatial area or to
convert from a Class B facility to a Class A facility, shall
obtain such approval only in the manner specified in
sectionstwenty-six, twenty-seven and twenty-eight of this
article.

(b) In considering whether to issue or deny the certificate
of site approval as specified in sections twenty-six,
twenty-seven and twenty-eight of this article, the county
or regional solid waste authority shall base its determina-
tion upon the following criteria: The efficient disposal of
solid waste anticipated to be received or processed at the
facility, including solid waste generated within the county
or region, economic development, transportation infra-
structure, property values, groundwater and surface
waters, geological and hydrological conditions, aesthetic
and environmental quality, historic or cultural resources,
the present or potential land uses for residential, commer-
cial, recreational, industrial orenvironmental conservation
purposes and the public health, welfare and convenience.

(c) The county or regional solid waste authority shall
complete findings of fact and conclusions relating to the
criteria authorized in subsection (b) of this section which
support its decision to issue or deny a certificate of site
approval.

(d) The siting approval requirements for composting
facilities, materials recovery facilities and mixed waste
processing facilities shall be the same as those for other
solid waste facilities.
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CHAPTER 31. CORPORATIONS.

ARTICLE 15A. WEST VIRGINIA INFRASTRUCTURE AND JOBS DEVELQP-

MENT COUNCIL.

§31-15A-17a. Infrastructure revenue bonds payable from A.

© 0 ~J O WU = W N

James Manchin Fund.

Notwithstanding any other provision of this code to the
contrary, the Water Development Authority may issue, in
accordance with the provisions of section seventeen of this
article, infrastructure revenue bonds payable from the A.
James Manchin Fund created by section nine, article
fifteen-a. chapter twenty-two of this code and such other
sources as may be legally pledged for such purposes other
than the West Virginia Infrastructure Revenue Debt
Service Fund created by section seventeen of this article.

CHAPTER 49. CHILD WELFARE.

ARTICLE 5. JUVENILE PROCEEDINGS.

§49-5-13. Disposition of juvenile delinquents; appeal.
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(a) In aid of disposition of juvenile delinquents, the
juvenile probation officer assigned to the court shall, upon
request of the court, make an investigation of the environ-
ment of the juvenile and the alternative dispositions
possible. The court, upon its own motion, or upon request
of counsel, may order a psychological examination of the
juvenile. The report of such examination and other
investigative and social reports shall not be made avail-
able to the court until after the adjudicatory hearing.
Unless waived, copies of the report shall be provided to
counsel for the petitioner and counsel for the juvenile no
later than seventy-two hours prior to the dispositional
hearing.

(b) Following the adjudication, the court shall conduct
the dispositional proceeding, giving all partiesan opportu-
nity to be heard. In disposition the court shall not be
limited to the relief sought in the petition and shall, in
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eiecting from the following alternatives. consider the best
interests of the juvenile and the welfare of the public:

(1) Dismiss the petition;

(2) Refer the juvenile and the juvenile’s parent or
custodian to a ccmmurity agency for needed assistance
and dismiss the petition;

(3) Upon a finding that the juvenile is in need of ex-
tra-parental supervision: (A) Place the juvenile under the
supervision of a probation officer of the court or of the
court of the county where the juvenile has his or her usual
place of abode or other person while leaving the juvenile
in custody of his or her parent or custodian; and (B)
prescribe a program of treatment or therapy or limit the
juvenile’s activities under terms which are reasonable and
within the child’s ability to perform, including participa-
tion in the litter control program established pursuant to
section three, article fifteen-a, chapter twenty-two of this
code or other appropriate programs of community service,

(4) Upon a finding that a parent or custodian is not
willing or able to take custody of the juvenile, that a
juvenile is not willing to reside in the custody of his parent
or custodian or that a parent or custodian cannot provide
the necessary supervision and care of the juvenile, the
court may place the juvenile in temporary foster care or
temporarily commit the juvenile to the department or a
child welfare agency. The court order shall state that
continuation in the home is contrary to the best interest of
the juvenile and whyv; and whether or not the department
made a reasonable effort to prevent the placement or that
the emergency situation made such efforts unreasonable or
impossible. Whenever the court transfers custedy of a
youth to the department, an appropriate order of financial
support by the parents or guardians shall be entered in
accordance with section five, article seven of this chapter
and guidelines promulgated by the Supreme Court of
Appeals:
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{(5) Upon a findirg that the best interests of the juvenile
or the welfare of the public require it. and upon an adjudi-
cation of delinquency pursuant to subdivision (1), section
four, articie one of this chapter, the court may commit the
juvenile to the custody of the Director of the Division of
Juvenile Services for placement in a juvenile services
facility for the treatment, instruction and rehabilitation of
juveniles: Provided, That the court maintains discretion
toconsider aiternative sentencing arrangements. Notwith-
standing any provision of this code to the contrary, in the
event that the court determines that it is in the juvenile’s
best interests or required by the public welfare to place the
juvenileinthe custody of the Division of Juvenile Services,
the court shall provide the Division of Juvenile Services
with access to all relevant court orders and records
involving the underlying offense or offenses for which the
juvenile wasadjudicated delinquent, including sentencing
and presentencing reports and evaluations, and provide
the Division with access to school records, psychological
reports and evaluations, medical reports and evaluations
or any other such records as may be in the court’s posses-
sion as would enable the Division of Juvenile Services to
better assess and determine the appropriate counseling,
education and placement needs for the juvenile offender.
Commitments shall not exceed the maximum term for
which an adult could have been sentenced for the same
offense and any such maximum allowable sentence to be
served in a juvenile correctional facility may take into
account any time served by the juvenile in a detention
center pending adjudication, disposition or transfer. The
order shall state that continuation in the home is contrary
to the best interests of the juvenile and why; and whether
or not the state depariment made a reasonable effort to
prevent the placement or that the emergency situation
made such efforts unreasonable or impossible; or

'6) After a hearing conducted under the procedures set
out in subsections (¢) and (d), section four, article five,
chapter 'wentv-seven of this code, commit the juvenile to
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a menta. nealth facility in accorcance witn the juveniie's
treatmen! pian, the Director of the men:al neaith Zaclity
may release a juvenile and return him or ner tc the court
for further disposition. The ordershallstate thatcontinu-
ation in the home is contrary to tae best interests of the
juvenile and why; and whether or not thestate departmen:
made a reasonable effort to prevent tte placement or that
theemergency situation made such efforts unreasonablieor

impossible.

(c) The disposition of the juvenile snall not be affected
by the fact that the juvernile demanded a trial by jury or
made a plea of denial. Any dispositicral order is subject
to appeal to the Supreme Court of Apoeals.

(d) Following disposition, the court sha.l inguire
whether the juvenile wishes to appeal and the response
shall be transcribed; a negative response shall r.ot be
construed as a waiver. The evidence shall be transcribed
as soon as practicable and made availabie to the juveniie
or his or her counsel, if the same is requested for purposes
of further proceedings. A judge may grant a stay of
execution pending further proceedings.

(e) Notwithstanding any other provision of this code to
the contrary, if a juvenile charged witr. delinquency under
this chapter is transferred to aduit jurisdiction and there
tried and convicted, the court may maxe i‘s disposition in
accordance with this section in lieu of sentencing such
person as an adult.

§49-5-13b. Authority of the courts to order fines; revocation of

1
2
3
4

5
6

vehicle privileges and restitution.

(a) In addition to the metnods of disposition provided in
section thirteen of this ariicle, the court may exnter an
order imposing ore or more of the follcwing penaities,
conditions and limitations:

(1) Impose a fine not tc exceed cne nunired doliars upon
such cnild;
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(2) Require the child ‘o make restitution or reparation to
the aggrieved partyv or parties for actual damages or loss
caused by the offense for which the child was found to be
delinquent, or if the child does not make full restitution,
require the custodial parent or parents, as defined in
section two, article seven-a, chapter fifty-five, of the child
to make partial or full restitution to the victim to the
extent the child fails to make full restitution;

(3) Require the child to participate in a public service
project under such conditions as the court prescribes,
including participation in the litter control program
established pursuant to the authority of section three,
article fifteen-a, chapter twenty-two of this code;

(4) When the child is fifteen years of age or younger and
has been adjudged delinquent, the court may order that
the child is not eligible to be issued a junior probationary
operator’s license or when the child is between the ages of
sixteen and eighteen years and has been adjudged delin-
quent, the court may order that the child is not eligible to
operate a motor vehicle in this state, and any junior or
probationary operator’s license shall be surrendered to the
court. Such child's driving privileges shall be suspended
for a period not to exceed two years. and the clerk of the
court shall notify the Commissioner of the Division of
Motor Vehicles of such order.

(b) Nothing herein stated shall limit the discretion of the
court in disposing of a juvenile case: Provided, That the
juvenile shall not be denied probation or any other dispo-
sition pursuant to this article because the juvenile is
{inancially unabie to pay a fire or make restitution or
reparation: Provided, however, That all penalties, condi-
tions and limitations imposed under this section shall be
based upon a consideration by the court of the seriousness
of the offense, the child’s ability to pay and a program of
rehabilitation consistent with the best interests of the
child.
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(c) Notwithstanding any other provisicns of this cede o
the contrary,intheeventachiidcnarged witndelinguency
under this chapter is transterred tc adulit jurisdiction and
taere convicted, the court may revertneless, in Jeu of
sentencing such person as an aduit, maxe its dispesition in
accordance with this section.
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- 71N REs m: DISTRICT - ‘PUBLIC SEAVICE DISTRICT WITIIN WOOD COMTY, WESY VIROINIA.
hrkonburgé West Virginias
Jone 30. 1958 °

County Court of Wood County, West Virginis, met In regulsr session pursvent to lew
ond t:.h:ho rulzu of ssid court st tho' County Cours House, Perkersdurg, West Virginie, st
10 o'elook A, X, The meeting wes celled to order snd the roll deing celled there vere .
preeent Herry C, Nioely, President, presiding, and the following nemed commissioners: Ouy M.

Kinsheloe snd Melcolm B. -louden.. ,

Absent: NONB .
1'::."5011‘ the dete fixed dy prior sction of the County Court for conducting the pudlio-

the erestion of the proposed Lubeck Public Service Distriect, as contempleted and -
:.r:::::dmror in & resolution snd order sdopted by the County Court on 19th Decembder, 1957, '
She president snnounced thet sll persons residing in or omning or having sny interest in
property in sueh proposed pudlic service distriot desiring to be heerd for or sgeinst the
erestion of seid distriect would be neard snd sll sucsh interested persons desiring to be hnrd:

ven full reunity. .

vore go County 335:: thon,nn-thor disoussed she cresstion of ssid pudblieo service district, H
whersupon Meleolm B. Louden introduced end csused to bde resd & proposed resolution end order,

entitleds

"A RESOLUTION AND ORIER :reating Lubsok . .
Pudblic Service Distriet in Wod County, West Virginie,” r
and moved that ell rules othervige requiring deferred consideretion or several resdings be
suspended and gaid praoposed resolution and order be sdopted, Ouy M. Kinchelos seconded the
motion and after due coneliderstion the President put the question on the motion end the roll
being osliled, the following voted: )
Ayes; Harry C. Wiesly
guy M. Kinehsloe
Maleolm B, Lovuden
Nay: NORNR
Whereupon the Presidsnt deolered the motion duly csrried and asid resolution and order
duly edopted, Msleola B. louden {ntroduced and csused to be resd a proposed resclution snd
erder, entisled: o
®A -RESOLUTION AND ORIER sppointing members to . ;
the pudbliec servioe board of the Lubeck Pudlic Servige District.” v
snd moved that #11 rules otherwise requiring deferred consideration or seversl resdings be
suepended and said proposed resclution snd order dbe edopted. Ouy M. Kinoheloe seconded the
motion and s fter due considerstion the President put the question on the motion snd the roll
being cslled, the following voted:
Aye: Herry C, Nigely
Ouy M. Kinsheloe . :
Malecolm B, Louden : i
Nay: RONBR - :
Whereupon the President declsred the motion duly carried and sesid resolution end order
duly adopted. L. . i
On sotion snd vote the meeting adjourned, H
s/ Herry C. Nioely .
President :

Attend:
L. C. WMaite
Clerk
A RESOLUTION AND ORDER CREATING

LUBBCK PUBLIC SERVICE DISTRICT IN
WOOD COUNTY, WEST VIRGINIA

WHEREAS, the County Court of Wood County, West Virginis, did heretofore by » resolution ';
snd order sdopted December 19, 1957, fix & dste for s publie hesring on the crestion of the '
proposed Lubeak Public Service District snd in snd by seid resolution snd order provids thet
ell persons vesiding in or ovnin? or having sny interest in property in the propossd publioe
servioe district might sppesr before the County Court at thls meeting end have the oppor-
Sunity to be hesrd for and sgainst the areation of aeid distriet; end,

WHEREAS, noties of this hesring was duly given in the menner provided end required by
said resclution and order snd by Article 1M of Chepter 16 of the West Virginis Code, snd elld
interested persons have deen afforded sn opportunity of being hesrd for end sgelnst the k
orestion of seid distriot, dbut no written protest hes been filed by the requisite numbder of P
qualified voters registered and residing within esid proposed publis service district and
8814 County Court hes given due oonsideration to sll matters for whish such hearing ves H
offered; end, 4

WHEREAS, it {s now deemed desireble by gseid County Court to sdopt » resolution end order:
sresting seid distrioet; N

: » RE, Be I and It Is Hereby Resolved end Ordered by the County Court of wood .
ﬂomt;: ::u Ilrm:o, s Louovu .
ction 1. 8 public service district within Wood County, West Vi nia, is ilwre
erested, snd se1d distrist shell heve the following bounderiss: reinls, i t
. Beginning et the Ohioc River approximetely one-half mile up stream from llznmrhnutc

—_ vy o

- mr—

Islend 8% 8 point haxing ¢ latitude of N, 3I9° 15! 58" gnd l"gm 1sude of W, 817 35 oo",F
Lt - sthenee South 1.4 miles to a point heving & letitude of N, ) ' 2" and 8 Jongitude of;
. 81°% 351 00", thencs West 1,7} miles to & point having a lstitude of N, 39 lﬁ' 24"

®d 8 longitude of. W, 819 361 S8", thence S. 37° 00! 00" W, 8.9 miles to a point heving »
letitude of N, 390 12 43* and nelen,uudo of ¥, 81° 38 53*, Choaso West 1,80 -ifn to
point heving 8 lstityde of N. 39° 12V (3" and » longitude of W, 81° 40' 55°, thence to
. :2: mo.n{nr’:.d tog' gg; :i'oigs :1’:;. to 8 point hounu letisude of ¥. 39° 13
. on ude o . nee along snd with o River [ ]
8,85 miles to‘tho begimning. ’ g Onlo River spproxi “"!}
- Conteining generslly the communities of Merrtown, Lubeck, Blennerhessett Helights end :
¥Wsahington together with contiguous sress. All within the magiaterisl distriot of
« Lubeak, Wood County, Stete of West virginis, ss ehown upen a mep prepered by Jo Heo nuon}'
Ine,, Consulting zn,unoﬂ. 121l Hyers Avenue, Dunber, c:nt Virginis, Movember 1957, 4
Seoti o That seid pudlie service distriot so crested shell heve the name end oorpont"
tisle 0 ook Public Servisee Distriot”, end shall constitute & pubdlic corporstion snd L
politiesl subdivision of the State of Weat Virginis heving 811 of the rights snd powvers con- :
forred on publiec service Alstriots by the laws of the State of Weas Virginis, snd pertiocularly
Aruo:: :y of c:::u; 16 of the West Virginis Code, v |
stion E. he County Court of Wood County, West Yirginis, has detormined that the
territory v n Wood County, West Virginia, having the horung nb;w described boundsries, {___
b
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THURSDAY,—JANUARY—304h,—1 956 —

1s so situated that tre construction or scquisition by purchase or otherwise and the mein- ;
tenance, operstion, -improvement and extension of properties supplying both wster and aswepe
services within such territory by seid.public service district will be conducive to the pre-

servation of public heslth, comfort and convenlence of such area,
ADOPTED BY THE COWTY COURT Jen, 30, 1958,
s/ Harry C., Nicely,

President

" Attest:
L. C. White

Clerk
A RESOLUTION AND ORDER APPOINTING

MEMBERS TO THE PUBLIC SERVICE BOARD
OF THE LUBECK PUBLIC SERVICE DISTRICT.

WHFEREAS, the County Court of Wood County, West Virginis, did heretofore by resolution
and order adopted Jan. 30, 1958, crzate ths Lubeek Fublic Service District; and,

WHEREAS, under the provisions of Article 13A of Chapter 16 of the West Virginis Code
the powers of ssid public service district shsll be vested in and exercised by & public
service boerd; snd, .

WHEREAS, since there ias no city, incorporsted town or other municipel corporation in-
ocluded within ssid district, it 1s provided by said Article 13A of Chepter 16 of the West
Virginis Code that this County Court shall eppoint three members of sald boasrd, who shall
be persons ;%siding wlth%n thz dtstri;t: 4 4

NOW, THEREFOR Be It and It Is Hereby Resolved and Ordered by the County Court of Wood
County, WeSE VIT Ini-. as follows: ¥ y 4
’ Seotion loj§1hﬂt the County Court of Wood County, West VYirginia, hereby finds and
determlne hat David T. Gorrell,”Paul F, Somerville end*Stafford J. MeQuillin, sre persons
residing within the Lubeck Public Service District, end the sforesaid persons are hereby
appointed as members of the public servioe boerd of said district and their respsctive terms

of office shall be as follows: . i
David T, Gorrell for s term of six years from the first day of the month in which this

resolution and order is edopted; . .

Paul F., Somerville for a term of four years from the first day of the month in 'which
this resolution and order is sdopted; and,

Stefford J. McQuillin for a term of two years from the first day of the month in which
this ressolution arnd order is adopted.

Section 2. The sforesaid persons sheall meet as soon as practicable, at the office of the
Clerk of sald County Court and shsll quelify by teking sn oath of office, snd thereafter said
appolntees constituting the initisl public service boerd of the Lubeck Public Service Dis- .
trict shsll meet and orgsnize in compliance with the provisions of Article 13A of Chspter 16
of the West Virginia Code,

ADOPTED BY THE COUNTY COURT JAN, 30, 1958. '

s/ Harry C. Nlcely
President
Attest: ‘
L. co White
Clerk

STATE OF WEST VIRGINIAg
8s
County of Wood ) )

I, Lo C. White, hereby eertirz that I em the duly quslified and scting Clerk of the
County Court of Wood County, West Virginis, and thet the foregoing constitutes 8 true, com-
plete and correct transcript of the proceedings of seid Coimty Court as had under dete of
Jan, 30, 1958, and resolutions and orders then adopted relsting to the crestion of Lubeck
::b%i: fervlco Distriot, and sppointment of members to the public service board of said

BUrlicvUe

IN WITHESS WHEREOF, I have hereunto affixed my official signsture and seal of said
Court et Parkersburg, West Virginis, this 30 January, 1958.

8/ L. C. White '
(SEAL) County Court Clerk

1 And there sppearing no further business to claim the attention of this Court, it is,
hereby ordered that this Court do now adjourn to meet in regulsr session on Saturday, the 1lst
day of February, 1958, et 9:30 o'clock A. M.

- ’

- . ’J[,LL!"-I/ {;’ PO N4
- President ‘o




STATE OF WEST VIRGINIA,
COUNTY OF WOOD, TO-WIT:

L

I, H. K. Smith, Clerk of the County Commission ia and for the County of Wood and State of West Virginla, baving 8 Seal, and the .
Ollicer in whose cusiody. the files, books and records of said Office are required by lsws of sald State 10 be kept, do hereby certify-that

the stiached and foregoing writing s » lull true and complete unucnp!"md copy of _Mmmws
IN RE: gb g_lg__gbl; grglcg District -°

83 the same appears of record in my sald Office in Order Book 28 : . Page 149
IN WITNESS WHEREOF, | lnv; hereunto set my hand and the Seal of said Office, st the City of Parkensburg, County. of
Wood and State of West Vieginia, this the __Z4th gy or ___ April 1986
T LT H. K. SMITH .
. AR CLERK WOOD COUNTY COMMISSION

()

cputy

By:



Officials of Lubeck Public Service District were
present at the meeting of the Commission and again discussed with
the Commission the need for public water service in a substantial
area of Wood County roughly described as the Lost Pavement,
Missouri Run, Hope Hill, Homewcod Rcad, Woodyard Creek Road
areas, collectively referred to as the additional area. The
Commission, having been previously contacted by residents of the
area and having made certain investigations into the need for
safe, potable and dependable water in the additional area and
having been advised that Lubeck Public Service District is
commencing an expansion of its water facilities and can provide
expanded water service, has determined that there is an urgent
need for public water service in said additional area, that
Lubeck Public Service District is able to provide that service,
and that the district should be enlarged to include this
additional area.

The Commission, on its own motion, does hereby propose
that Lubeck Public Service District be enlarged to include the
Lost Pavement, Missouri Run, Hope Hill, Homewood Road, Woodyard
Creek Road areas, more particularly described as follows:

BEGINNING at a point in the present southerly boundary
of Lubeck Public Service District having a latitude of
N. 39° 12' 43" and having a longitude of W. 81° 40'
55"; thence in a southeasterly direction approximately
2.3 miles to a point having a latitude of N. 39° 11'
13" and having a longitude of W. 81° 39' 07"; thence in
an easterly direction approximately 4.6 miles to a
point having a latitude of N. 39° 11' 13" and having a

longitude of W. 81° 33' 07"; thence in a northerly
direction approximately 2.5 miles to a point having a



latitude of N, 39° 13' 25" and having a longitude of
W. 81° 33' 07"; thence in a northwesterly direction
approximately 2.15 miles to a point in the present
boundary of Lubeck Public Service District having a
latitude of N. 39° 14' 24" and a longitude of W, 81°
35'; thence with the present boundary line of Lubeck
Public Service District the following three courses:
W. approximately 1.73 miles to a point having a
latitude of N, 39° 14' 24" and a longitude of W, 81°
36' 58'"; thence southwest approximately 2.9 miles to a
point having a latitude of N. 39° 12' 43" and a
longitude of W. 81° 38' 58"; thence W. approximately
1.80 miles to the place of beginning.

It is ordered that a public hearing to consider the
enlargement of Lubeck Public Service District to include the
aforesaid area be held in the Judicial Annex Building of Wood
County in the City of Parkersburg, West Virginia, on the 7th day
of July, 1988, at 7:00 o'clock P. M., that notice of said hearing
be published in The Parkersburg News as a Class I 1legal
advertisement not less than 10 days before the date of the
hearing and that notices be posted in at least five conspicuous
places in said additional area not less than 10 days before the

date of the hearing.

Entered this 16th day of June, 1988.

%oner

L i

4/~ /Commissioner

~—C
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JULY 11, 1988 5/751

IN THE COUNTY COMMISSION OF WOOD COUNTY, WEST VIRGINIA

IN RE: THE COUNTY COMMISSION OF WOOD COUNTY APPROVED THE
ENLARGEMENT OF THE LUBECK PUBLIC SERVICE DISTRICT.

ORDER

The County Commission of Wood County, on this date, approved the
of the Lubeclk Public Service District upon a motion made by
Lewis E. Guinn, seconded by Steven A. Grimm and made unanimous by Holmes R.
This action is pursuant to the Public Hearing held on Thursday,

Shaver.

July 7, 1988, at 7:00 P.M. after béing duly advertised in accordance with

! Article 13-A, Chapter 16 of .the West Virginia Code.

Attached to this Order is a Resolution and affidavits of notice and
posting within the area to be annexed, and should be made a part thereof.
Approved:

COUNTY COMMISSION OF WOOD COUNTY

et

R. Shaver, President

Guinn, Commissioner

’/Kféven A. Grimm, Commissioner




A RESOLUTION AND ORDER ENLARGING
LUBECK PUBLIC SERVICE DISTRICT IN WOOD COUNTY, WEST VIRGINIA

WHEREAS, the Wood County Commission did heretofore by
order entered on June 16, 1988, fix the 7th day of July, 1988, as
a date for a public hearing on the enlargement of Lubeck Public
Service District, and notice of said hearing was published and
posted as réquired by Article 13-A, Chapter 16 of the West
Virginia Code, and in said notice it was provided that all
persons residing in, or owning, or having any interest in
property in the areas propo;ed to be included might appeaf at the

time and place of said meeting and be heard for and against said

enlargement, and

WHEREAS, the Wood County Commission proCeeded to hold
said public hearing on the 7th day of July, 1988, at 7:00 o'clock
P. M., at which hearing in excess of 175 persons were present,
and the Commission receiving neither written protest nor oral
protest to said enlargement, and all of the persons present

unanimously favoring said enlargement,

NOW THEREFORE BE 1IT RESOLVED AND ORDERED that the
affidavit of The Parkersburg News of the publication of the
notice of public hearing, together with the affidavit of James M.
Cox as to the posting within the areas to be included within

Lubeck Public Service District, be and the same are hereby filed.

BE IT FURTHER RESOLVED AND ORDERED that it is neces-

sary, feasible and proper to enlarge Lubeck Public Service



District to include areas commonly known as Lost Pavement,
Missouri Run, Hope Hill, Homewood Road, and Woodyard Creek Road
areas, located in Wood County, West Virginia, to provide public

water service to those areas, which areas are collectively

described as follows:

BEGINNING at a point in the present southerly boundary
of Lubeck Public Service District having a latitude of
N. 39° 12' 43" and having a longitude of W. 81° 40°'
55'"; thence in a southeasterly direction approximately
2.3 miles to a point having a latitude of N. 39° 11'
13" and having a longitude of W. 81° 39' 07"; thence in
an easterly direction approximately 4.6 miles to a
point having a latitude of N. 39° 11' 13" and having a
longitude of W. 81° 33' 07"; thence in a northerly
direction approximately 2.5 miles to a point having a
latitude of N. 39° 13' 25" and having a longitude of W.
81° 33' 07"; thence in a northwesterly direction
approximately 2.15 miles to a point in the present
boundary of Lubeck Public Service District having a
latitude of N. 39° 14' 24" and a longitude of W. 81°
35'; thence with the present boundary line of Lubeck
Public Service District the following three courses:
W. approximately 1.73 miles to a point having a lati-
tude of N. 39° 14' 24" and a longitude of W. 81° 3%'
58"; thence southwest approximately 2.9 miles to a
point having a latitude of N. 39° 12' 43" and a longi-
tude of W. 81° 38' 58"; thence W. approximately 1,80
miles to the place of beginning.

IT IS FURTHER ORDERED that from and after the date of
the entry of this Order said additional area shall be a part of

Lubeck Public Service District.

The Wood County Commission does further find and ORDER
that the enlargement, maintenance, operation, improvement and

extension of public service properties by said Public Service



District will be conducive to the preservation of public health,

comfort and convenience of such areas.

BE IT FURTHER ORDERED that within ten (10) days after
the entry of this Order a certified copy thereof be filed for
review and approval with the Public Service Commission of West
Virginia as required by Article 13-A, Chapter 16, of the West

Virginia Code.

Entered this llth-day of July, 1988.

:; Y  Commissioner ,

—

issioner

R/

Commissioner




STATE OF WEST VIRGINIA,
COUNTY OF WOOD, TO-WIT:

I, James M. Cox, Manager of Lubeck Public Service
District, upon my oath say that on June 945751988, I caused to be
posted copies of the attached notice in six conspicuous places
throughout the area to be annexed, commonly known as Lost
Pavement, Missouri Run, Hope Hill, Homewood Road, Woodyard Creek
Road areas, located in Wood County, West Virginia, ‘at the

following locations:

1. ~0.% Myite cm Ho:m&cac{, Eb. ¥Fer~n LuBECIC = LAK&}' BBCT'HE#’S' [}3{/’4’-,797'\;

. ~ 025 Mite ep Last fhvemesr 0. Fern Bute 327 op Sinew Kb

N

e~ 0.6 ™Mt en “ohf HH.L Ra. Fermn krwTe 32X ce Gigen Co. =M AHarry ﬁw"m‘rr,

.13
. ~InTeryEcTpn 0F RraTcs ""/1? { /IOL

3
4
5. PBr Tie Owp Witiams Scuoor on feyre 3%,
6

. ~JNTERS ETTIen CF ﬁ,-—,\-rc.'y /3 # q/g'.

-
Dated this NS ' day of June, 1988.

James M. Cox

Taken, subscribed and sworn to before the undersigned

authority this ;Zt; /day of June, 1988.

My commission expires: A,/Zj’dé;€27/

Notary Buyblic.



NOTICE OF PUBLIC HEARING
TO ENLARGE LUBECK PUBLIC SERVICE
. DISTRICT TO INCLUDE THE LOST
PAVEMENT, MISSOURI RUN, HOPE HiILL,
HOMEWOOD ROAD AND WOODYARD CREEK
ROAD AREAS
Notice I3 given that the Wood County Commis-
- slon has fixed the 7th day of Juty, 1983, [ R H
o'clock P. M. 8 the Judicial Annex Buitding ‘of °
Wood County in the City of Parkersburg, Wes!
:_Virginia, as the time and place for 8 public
hearing fo consider the enlargement of Lubeck
Public Service District ‘10 _inciude the aress
commonly known as Lost Pavement, Missour!
Run, Hope Hill, Homewood Road, Woodyard
Creek ROME preas, tocated in Wood County, West
Virginia, fo provide public water service 10 those
aress, which aress are coliectively described a3

fotlow: .

_BEGINNING at 3 point in fthe present
southerly boundary of Lubeck Publie Serv-
ice District having » latitude of N. 39012
4" and having @ ionpitude of W. §it &

'; thence In 8 sovtheasterly direction
approximately 2.3 miles to a point having 3
tatitude of N. 39° 11' 13" and having
tongitude of W. 810 39* 07*'; thence in an
zstoly direction approximptely 4.6 miles
» point having 3 latijoe of N. 390 11" 13
and having 8 longitude of W. 810 33’ 0
thence in a northerly direction spproxi-
mately 2.5 miles to a polnt naving a latitude
of N. 379 13 25" and having a longitude of
W. 81 33’ 07" thence In a northwesterly
. direction approximately 215 miles to »
point In the present déundary of Lubeck
Public Service District having 8 latitude of
N. 290 14° 24" and @ tongitude of W. 81° 35';
thence with the present boundary line of
Lubeck Public Service District the fotiowing
three courses: W. spproximately 1.73 miles
fo 8 point having 3 )amvde of N. 39° 14* 24"
ond a longitude of ‘W, 81° 3¢' 58" thence
southwest approximately 2.9 miles to 8
point having 8 tatitude ot N. 39 12' 43'* ang
8 longitude of W. 810 38" 58" thence w.
spproximately 1.80 miles to fhe place of
beglinning. . smagNa
All. "nmn.: residing l'n..or'onipq'.yjoﬂ
any interest in property:-in saig-erena
..t the aforessld time:and t¢ mndie
. 8nd agains! sdid enlargeme e pluki el

v od o 4. Jemie Six, Clerk ©- it
) wood County Commission
Jume 4

MARCIA MOORE

T
notice of public hearing----7th day of

..............................................

hereto attached was printed in the Farkerzburg ﬁefns
@ daily -
..................................................................... newspaper published

in the City of Paxrkersburg, Wood County, West Virginia., and posted
af the ront door of the Court House for ...
successive weeks, the first publication Xamdxpsaptory thereon beh'xuq.m;;

the. . 24t day of ... JUNZ 1978 | end subse
........................................................... . an

quent publication on the ............... day of ... 18
the. ... day of ... 19........... ythe ... day ol
........................................ 19.........the..........dayof. ...
19.......... ,and the ................... day of. ..o, 0.
Printer's Fee $.27.13.. . .
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NOTICE OF PUBLIC HEARING
TO ENLARGE LUBECK PUBLIC SERVICE DISTRICT
TO INCLUDE THE LOST PAVEMENT, MISSOURI RUN,
HOPE HILL, HOMEWOOD ROAD AND WOODYARD CREEK ROAD AREAS

Notice is given that the Wood County Commission has fixed the 7th
day of July, 1988, at 7:00 o'clock P. M. at the Judicial Annex
Building of Wood County in the City of Parkersburg, West Virginia, as
the time and place for a public hearing to consider the enlargement of
Lubeck Public Service District to include the areas commonly known as
Lost Pavement, Missouri Run, Hope Hill, Homewood Road, Woodyard Creek
Road areas, located in Wood County, West Virginia, to provide public

water service to those areas, which areas are collectively described

as follows:

BEGINNING at a point in the present southerly boundary of
Lubeck Public Service District having a latitude of N. 39°
12' 43" and having a longitude of W. 81° 40' 55"; thence in
a southeasterly direction approximately 2.3 miles to a
point having a latitude of N. 39° 11' 13" and having a
longitude of W. 81° 39' 07'"; thence in an easterly direc-
tion approximately 4.6 miles to a point having a latitude
of N. 39° 11' 13" and having a longitude of W. 81° 33' 07";
thence in a northerly direction approximately 2.5 miles to
a point having a latitude of N. 39° 13' 25" and having a
longitude of W. 81° 33' 07"; thence in a northwesterly
direction approximately 2.15 miles to a point in the
present boundary of Lubeck Public Service District having a
latitude of N. 39° 14' 24" and a longitude of W. 81° 35';
thence with the present boundary line of Lubeck Public
Service District the following three courses: W. approxi-
mately 1.73 miles “to a point having a latitude cf N, 39°
14' 24" and a longitude of W, 81° 36' 58"; thence southwest
approximately 2.9 miles to a point having a latitude of N.
39° 12' 43" and a longitude of W. 81° 38' 58"; thence W.
approximately 1.80 miles to the place of beginning.

All persons residing in, or owning, or having any interest in

property in said areas may appear at the aforesaid time and place and

be heard for and against said enlargement.

Jamie Six, Clerk
Wood County Commission



STATE OF WEST VIRGINIA,
COUNTY OF WOOD, TO-WIT:

1, JAMIE SIX, Clerk of the County Commission in and for the Countv of Wood and State of West Virginia, having a Scal, and the
Officer in whose custody the files, books and records of said Office are required by 1aws of said State to be kept, do hereby certify that

the attached and foregoing writing is a full, true and complete transcript and copy of
IN RE: THE COUNTY COMMISSION OF WOOD COUNTY APPROVED THE ENLARGEMENT OF THE LUBECK PUBLIC

SERVICE DISTRICT

COURT ORDER BOOK NO. 51 72

8s the same appears of record in my said Office in , Page
IN WITNESS WHEREOF, 1 have hereunto set my hand and the Seal of said Office, at the City of Parkersburg, County of
Wood and State of West Virginia, thisthe —__Oth  dayof February ,1990
JAMIE SIX
CLERK WOODQ@ITY COMMISSION,,
By: - I ,a—m,é’ru?/ g ‘1’%‘7&-«

Deputy




ENTERED PUBLIC SERVICE COMMISSION |
g OF WEST VIRGINIA AL '
08 Page_ .. CHARLESTON

Entered: Qctober 5, 1988
/O -L5-E&

CASE NO. 88-404-W-PC

WOOD COUNTY COMMISSION,

Parkersburg, Wood County.
Petition for permission to enlarge boundaries
of Lubeck Public Service District.

RECOMMENDED DECISION

On June 16, 1988, the Wood County Commission adopted an order to
enlarge the boundaries of Lubeck Public Service District to include areas
commonly known as Lost Pavement, Missouri Run, Hope Hill, Homewood Road,
and Woodyard Creek Road, all of which are located in Wood County. The
purpose of this expansion of the Lubeck Public Service District boundaries
was to ultimately provide water service to those areas as a part of a
future project to be undertaken by that District.

In accordance with the provisions of West Virginia Code §16-13A-2,
the order of the Wood County Commission was submitted for the Commission's
consideration and approval. In accordance with the provisions of that
statute, the Public Service Commission is required to conduct a public
hearing in the affected County prior to entering a decision which either
approves, modifies or disapproves the proposed Public Service District

boundary modifications.

By Order entered on August 3, 1988, hearings in these matters were
scheduled to commence in the Judge's Chambers, City Building, 2nd and
Avery Streets, Parkersburg, West Virginia, on Tuesday, September 13, 1988,
beginning at 10:00 a.m., EDST. The purpose of this hearing was to receive
public testimony and to receive additional evidence to determine if the
order of the Wood County Commission is in the public interest.

The August 3, 1988 Order required the Wood County Commission to
publish a copy of the Commission's Order once in a newspaper, duly qual-
ified by the Secretary of State, published and of general circulation in
Wood County. On August 30, 1988, the Wood County Commission submitted an
affidavit of publication verifying that the required public notice was
provided by publication on August 19, 1988 in The Parkersburg News, a
newspaper published and of general circulation in Wood County.

The hearing commenced as scheduled. The Wood County Commission and
the Lubeck Public Service District were represented by Lawrence M.
Ronning, and the Commission's Staff was represented by Ann Rodak of the

Legal Division.

PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA

cuN




DISCUSSION

The hearing was well attended by members of the public. The 53
persons in attendance signed a sheet which noted their attendance and
indicated whether they were in protest or in support of the proposed
boundary expansion. All persons in attendance indicated that they sup-
ported the project, except two persons who did not indicate whether they
either supported or protested the described boundary expansion.

The Lubeck Public Service District and the Wood County Commission
first made statements on the record describing the rationale behind the
proposed boundary expansion. Staff then went on record to voice its
support for the proposed boundary expansion. Thereafter, members of the
public were provided the opportunity to appear and make statements on the
record either in support of or against the proposed boundary expansion.

James Cox, the District Manager for Lubeck Public Service District,
generally described the territories covered by the proposed boundary
expansion and the District’'s plans for providing water service to those
territories. As shown on the map identified as Exhibit 1, the territories
in question lie beyond the municipal boundaries of the City of
Parkersburg, and they are not currently within the boundaries of any
public service district. Both Lubeck Public Service District and Mineral
Wells Public Service District have facilities and territories which are
directly adjacent to the territories included in the proposed expansion.
(Tr., pp. 10-12; Lubeck Exhibit No. 1).

The residents in these territories do not currently have access to a
public water supply, and many must transport bottled water or take other
measures to meet their water supply needs. These customers have
repeatedly approached the City of Parkersburg, Mineral Wells Public
Service District and Lubeck Public Service District in an effort to obtain
public water to these territories, but to date they have been unable to
secure public water from any of the adjacent public utilities. (Tr., pp.

29-35).

As described by Mr. Cox, Lubeck Public Service District is currently
unable to extend its facilities by ordinary extensions to serve these
territories, and it must upgrade its facilities and add a new treatment
plant to be able to serve these customers. These residents have peti-
tioned Lubeck Public Service District for water service, and Lubeck is in
the process of performing engineering feasibility studies to determine how
water service can best be extended to these territories. (Tr., pp. 6-10).

The Public Service Commission previously approved an engineering
contract for the performance of feasibility studies to evaluate the growth
and expansion of the Lubeck Public Service District to serve these terri-
tories. (Case No. 88-042-W-PC).

Based upon its initial evaluation, Lubeck Public Service District
believes that it can extend service throughout these territories as part
of a project to upgrade its system and add a new treatment plant to serve
its existing facilities as well as the new territories. The District
hopes to secure available grant money and low interest loans to finance

PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA -2-
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the construction of this contemplated project. It is ultimately hoped
that service can be extended to these customers to provide quality service
at reasonable rates. If everything goes according to schedule, Lubeck
Public Service District hopes to submit a proposed project for the Commis-
sion's review and consideration as early as 1989. The Mid-Ohio Valley
Regional Council and the Wood County Commission have evaluated the ability
of both Lubeck Public Service District and Mineral Wells Public Service
District to serve these territories, and they have concluded that the plan
proposed by Lubeck Public Service District provides the most reasonable
alternative for providing much needed water service to these territories.

(Tr., pp. 11, 14-15).

Robert L. Skiles, Chief Utilities Manager for the Public Service
District Division of the Public Service Commission, testified that Staff
had reviewed the proposed boundary expansion and is in support of the
enlargement of Lubeck Public Service District's boundaries. During its
initial review of the filing, Staff was of the opinion that the proposed
boundary expansion should be approved unless Mineral Wells Public Service
District provided evidence that it could provide water service to the
proposed area of expansion in a more feasible manner than the Lubeck
Public Service District. Since Mineral Wells Public Service District had
neither submitted a plan for Staff consideration nor appeared at the
hearing in opposition to the expansion, Staff believed that it was best
for the District to proceed with the expansion of its boundaries and the
development of an acceptable project to serve the territory. The Staff
believed that the District was taking reasonable measures to evaluate
available alternatives for serving the territory, and the approval of the
proposed boundary expansion was seen as the first step in providing safe,
adequate and reasonably priced water service to these territories. (Tr.,

pp. 19-22).

Public statements in support of the proposed boundary expansion and
the future development of the public water system in these territories
were provided by Dale Sole, James E. Smith, David Van Kirk and Betty
Bower. All of these customers related the residents' longstanding desire
to obtain public water service to meet the needs of the territory, and the
approval of the boundary expansion was seen as the first significant step
towards securing adequate water service. The residents have been trying
to obtain appropriate water service to this territory for over 15 years,
and the residents had wide spread support for the development of water
service to these territories by Lubeck Public Service District. (Tr., pp.

28-35).

Upon review of all of the above, the Administrative Law Judge is of
the opinion that the July 7, 1988 Order of the Wood County Commission to
enlarge the boundaries of Lubeck Public Service District is reasonable and
appropriate and is consistent with the public interest. Therefore, the
proposed boundary expansion shall be approved by this order. The proposed
enlargement of the Lubeck Public Service District boundaries to include
the territories of Lost Pavement, Missouri Run, Hope Hill, Homewood Road
and Woodyard Creek Road appears to represent the initial step in securing
a much needed public water supply to serve these territories.

PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA -3-
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While the residents of these areas are eager to get water service in
this territory as soon as possible, the Administrative Law Judge notes
that the Commission's approval of the described enlargement to Lubeck
Public Service District's boundaries shall in no way constitute prior
approval of any proposed project to serve these territories which is
subsequently submitted by Lubeck Public Service District. When submitted,
such a project would be reviewed on its own merits to insure that the
described service and facilities were properly designed, the project is
supported by adequate financing, rates and charges, and the project is

consistent with the public interest.

Even though a specific project has yet to be submitted and reviewed,
it is reasonable to grant the proposed boundary expansion at this time so
that an acceptable project can be developed by Lubeck Public Service
District as soon as possible to satisfy the public needs throughout these
territories. If, for some reason, the contemplated project does not
proceed to construction in a timely manner, and the approved expansion of
Lubeck Public Service District's boundaries proves to be a hindrance to
the development of alternate public water supplies to serve these
territories, the Wood County Commission and the Public Service Commission
would have to take appropriate steps to subsequently modify Lubeck Public
Service District's boundaries as necessary to promote the development of

alternate water projects.

FINDINGS OF FACT
AND CONCLUSIONS OF LAW

1. The Wood County Commission's order proposes to expand the
boundaries of Lubeck Public Service District to include certain unincor-
porated territories adjacent to Lubeck Public Service District which
currently have no source of water supply. (July 3, 1988 Application and

attachments).

2. Lubeck Public Service District is in the process of evaluating a
proposed project to include the expansion of service into these designated
territories in conjunction with a project to expand the District's capaci-
ty and upgrade its facilities to meet the needs of existing and future
customers. Lubeck Public Service District intends to seek available
funding and file for a certificate of convenience and necessity from the
Commission for such a project as soon as possible, hopefully as early as

1989. (Tr., pp. 11, 14-15).

3. Based upon preliminary estimates, it is anticipated that Lubeck
Public Service District can provide quality water service at reasonable
rates to these areas, and an appropriate project can be submitted for the
Commission's review and approval. (Tr., pp. 11, 14-15).

4. Mineral Wells Public Service District, which is another water
utility which serves adjacent territories, has not submitted an alternate
proposal for serving the territory in question, and it did not appear in
opposition to the proposed expansion of boundaries by Lubeck Public

Service District. (Tr., pp. 10-12).

PUBLIC SERVICE COMMISSION
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5. The general public in the affected territories supports the

expansion of Lubeck Public Service District's boundaries. (Tr., pp.
28-35).
6. The Staff of the Public Service Commission supported the

proposed boundary expansion, and believed the District was taking reason-
able measures to evaluate available alternatives for serving the territo-

ry. (Tr., pp. 19-22).

CONCLUSION OF LAW

Upon consideration of all of the above, the Administrative Law Judge
is of the opinion that the July 7, 1988 Order of the Wood County Commis-
sion to enlarge the boundaries of Lubeck Public Service District is
reasonable and appropriate and consistent with the public interest. This
approval shall in no manner constitute any prior approval for any project
which is subsequently designed to serve these territories, and such a
project, when developed, must be submitted to the Commission and reviewed

on its own merits.

ORDER

IT IS, THEREFORE, ORDERED that the July 7, 1988 Order of the Wood
County Commission to enlarge the boundaries of Lubeck Public Service
District to include the territories of Lost Pavement, Missouri Run, Hope
Hill, Homewood Road, and Woodyard Creek Road, is hereby approved. Any
project which is subsequently developed to serve this territory shall be
submitted to the Commission for review and approval on its own merits.

The Executive Secretary is hereby ordered to serve a copy of this
order upon the Commission by hand delivery, and upon all parties of record
by United States Certified Mail, return receipt requested.

Leave is hereby granted to the parties to file written exceptions
supported by a brief with the Executive Secretary of the Commission within
fifteen (15) days of the date this order is mailed. If exceptions are
filed, the parties filing exceptions shall certify to the Executive
Secretary that all parties of record have been served said exceptiomns.

If no exceptions are so filed this order shall become the order of
the Commission, without further action or order, five (5) days following
the expiration of the aforesaid fifteen (15) day time period, unless it is
ordered stayed or postponed by the Commission.

Any party may request waiver of the right to file exceptions to an
Administrative Law Judge's Order by filing an appropriate petition in
writing with the Secretary. No such waiver will be effective until
approved by order of the Commission, nor shall any such waiver operate to
make any Administrative Law Judge's Order or Decision the order of the

PUBLIC SERVICE COMMISSION
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Commission sooner than five (5) days after approval of such waiver by the

Commission.
%7‘ W‘%«}
Robert F. Williams
Administrative Law Judge
RFW:jas
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39 - - ORDERS-Wood County Commission, West Virginia - —-

MONDAY, MARCH 17, 1997

TWENTY-SIXTH Day MARCIL 19 97

JANUARY Tcrm,

L

A Dt ATIACL. R 1A ALO (A RE 283098

ENLARGEMENT AND RE-ADJUSTMEHT OF THE BOUNDARLIES OF LUBECK PURLIC SERVICE DISTRICT.
ORDFER
Thiz 17th day of Harch, 1997, came Lubeck Public Service District and filed with rhe Clerk of the County
Commissinn nf Woed County, VWest Virginfa, its Patition to enlarge and re-adjust the boundacies ol said Dinsrint,
and the said Clerk presented such Petitiou to sald County Commission at {ts regular meeting on this date., which

IN RE:

Putirion in ordered filed.
The County Commissfon, having considered the Petirion and the testimory of witnesses in suppart thereof,

finda that the {acts contained in the Petition are true and that it 1is neanssary, feanibhle and proper ta nrlageer
the Districr to include the additonal area of 53.9 square miles and to exclude 0.63 square mile to be included
Wells District Territory; and the County Commission proposes inclusior af 53.9 nquare miles and
63 square miles and does £ix the 10th day of Anril, 1997, at 10:00 o'clock, A. M., st the office
nty Commission in the Courtheouce at Third and Market Strents. Parkersburg, West Virpiala, as the
for a hesrirg on safd Pezition and proepesal. Hotlcae =hall be published ard posted as requirad

{in the Mlaieral
exciusion of O,
O

of the Yood Cou

time and place
by law.

(SEE PHOTOSTAT BOOK 44N, PAGE 77, FOR ENTER:
COrY OF PETITION, EXIIBIT A AND MAP COUNTY COMHMISSION OF WOOD COUNTY
! BY: s/ lolmes R. Shaver

IN ITS ENMNTLIRETY)
1ts! Presidenrt

There appeariné no further business to claim the attention of this Commission, it is hereby ordered that

this Commission, do now adjourn to meet in Regular Session, Thursdav, Marczh 20, 1997, at 9:00 o'clock A. M. and
1997, at 9:00 o'clock A. M., in regard to the preparation of

neeting in Special Session, Wednesday, March 19,
the Budgetfor Fiscal Year 1997/1998.

g L

WEDNESDAY, MARCH 19, 1997

JANUARY TERM TWENTY-SEVENTH DAY MARCHL 1997

At a Special Session of the County Commission, continued and held for the County of Wood, at the Courthouse
thereof, Wednesday, March 19, 1997, Present, liolmes R. Shaver, President of said Commission, and David A. Couch

and Robert K. Tebay, Commissiouners.




STATEUF WEST VIRGINIA, ~
COUNTY OF WOOD, TO-WIT:

1, JAMIE SIX, Clerk of the County Commission in and for the Countv of Wood and State of West Virginia, having a Seal, and the
Officer in whose custody the files, books and rccords of said Office are required by i1aws of said State to be kept, do hereby certify that

the attached and foregoing writing is a full, true and complete transcript and copy of IN RE: ENLARGEMENT AND RE-ADJUSTMENT
OF THE BOUNDARIES OF LUBECK PUBLIC SERVICE DISTRICT

COURT ORDER BOOK 60 , Page 80

as the same appears of record in my said Office in

IN WITNESS WHEREOF, 1 have hereunto set my hand and the Seal of said Office, at the City of Parkersburg, County of

Wood and State of West Virginia, this the ___20th day of MARCH : , 19 97

JAMIE SIX

CLERK WV% COUNTY C C?ION

Dcputy . -




¥ IN RE: A RESOLUTION AND ORDER ENLARGING AND RE-ADJUSTING THE BOUNDARIES OF LUBECK PUBLIC SERVICE DISTRICT
IN WOOD COUNTY, WEST VIRGINIA
WHEREAS, the Wood County Commission did heretofore by order entered on March 17, 1997, fix the 10th day o
April, 1997, as a date for a public hearing on the enlargement and re-adjustment of the boundaries of Lubeck
Public Service District, and notice of said hearing was published and posted as required by Article 13-a,
Ch:pter 16 of the West Virginia Code, and in said notice it was provided that the meeting is open to the publi
an

WHEREAS, the Wood County Commission proceeded to hold said public hearing on the 10th day of April, 1997,
at 10:00 o'clock A.M., at which hearing the Commission receiving neither written proteat nor oral protest to
8aid enlargement or boundary re-adjustment, and all persons present favoring saild enlargement and re-adjustmen

NOW THEREFORE BE IT RESOLVED AND ORDERED that the affidavits of The Parkersburg News and Parkersburg Senti
of the publication of the notice of public hearing, together with the affidavits of John Kirk as to the postin
within the area to be included within Lubeck Public Service District and the area to be excluded, be and the
same are hereby filed.

BE IT FUTHER RESOLVED AND ORDERED that it will be conducive to the preservation of public health, comfort
and convenience of the area to be included, that Lubeck Public Service District can adequately serve said area
and that said enlargement 1s feasible and proper to provide services to the following described area:

] BEGINNING at the Ohio River near the hesd of Newberry I8land at a point having a Latitude of N. 399 13' ;¢

and & Longitude of W. 81° 41' 22", thence along the existing southerly boundary of the Lubeck Fublic Service
District, S. 32° 28' E. 3,958 feet to a point having a Latitude of N. 39° 12' 43" and a Longitude of W. 81° 39'
07"; thence east 22,583 feet to a point in the westerly line of the Mineral Wells Public SErvice District havin
a Latitude of N. 39° 11' 13" and a Longitude of W. 819 34' 20"; thence with the boundary of the Mineral Wells
PUblic SErvice District, S.36° 44' W. 53,680 feet to a point in the Wood/Jackson County line having a Latitude
of N. 39° 04' 08" and a Longitude of W. 81° 41' 08"; thence with the said County line, N. 61° 01' W. 19,016
feet to a point at the confluence of Pond Creek and the Ohio River having a Latitude of N. 392 05' 39" and a
Longitude of W. 81° 44' 39"; thence with the meanders of the Ohio River approximately 10.8 miles to the place
of beginning, containing 53.90 esquare miles (34,500 acres).

IT IS FURTHER RESOLVED AND ORDERED that Lubeck Public SErvice District cannotadequately serve the followin
area, that it can be adequately served by Mineral Wells Public SErvice District, and that said area be excluded
from Lubeck Public Service District's service area, which area to be excluded is described as follows;

BEGINNING at a point in the easterly boundary the Lubeck Public Service District having a Latitude of N.

° 12' 21" . 810 33']15"; d f the Lubeck Public Service
390 12' 21" and Longitude of W. 81° 33'15"; thence along the exisFianboun ar{oggitude gf ck 81033? ISH¥ Ce nce

istrict, W. 6,880 feet to a point having a Latitude of N, 390 1l and a
g.ssflgé'feet to a point havigg a Laticuge of N, 390 11' 13" and a Longitude of West 81° 34' 20"; thence N.

369 44' E, 8,585 feet to the place of beginning, containing 0.63 square miles (405.44 miles).

IT IS FURTHER ORDERED that from and after the date of the entry of this Order said additional area of 52.S
square miles (34,500 acres) shall be a part of Lubeck Public Service District, and that the 0.63 square mile
(405.44 acres) shall be excluded from Lubeck Public Service District's service area.

BE IT FURTHER ORDERED that within ten (10) days after the entry.of this Order a certified copy thereof
be filed for review and approval with the Public SErvice Commission of WEst Virginia as required by ARticle
13~A, Chapter 16, of the WEst Virginia Code.

ENTERED this 10th day of April, 1997.

8/ Holmes R. Shaver

Holmes R. Shaver, Commissioner President
s/ Robert K. Tebay

Robert K. Tebay, Commissioner

DAvid A. Couch, Commissioner, Absent

ol Book 60
(%ﬁb 493
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PUBLIC SERVICE COMMISSION IR 2.
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CHARLESTON
§4.22-97

Entered: Septerber 2, 1997

CASE NO. 97-0297-PSWD-PC

WOOD COUNTY COMMISSION
Petition for consent and approval
for enlargement of the boundaries of
the Mineral Wells Public Service District.

CASE NO. 97-0483-PSWD-PC
WOOD COUNTY COMMISSION
Petition for consent and approval to

enlarge and readjust the boundaries
of Lubeck Public Service District.

RECOMMENDED DECISION

Case No. 97-0297-PSWD-PC

On March 19, 1997, the Wood County Commission filed a petition seeking
Commission approval for the enlargement of the boundaries of the Mineral
Wells Public Service District. Such enlargement would incorporate areas in
Steele, Slate and Tygart Magisterial Districts of Wood County.

Case No. 97-0483-PSWD-PC

On April 25, 1997, the Wood County Commission filed a petition seeking
Commission approval to enlarge and readjust the boundaries of the Lubeck

Public Service District.

By Order dated June 6, 1997, Case Nos. 97-0483-PSWD-PC and 97-0297-
PSWD-PC were consolidated and referred to the Division of Administrative Law
Judges for a decision to be rendered on or before October 15, 1997.

In Final Joint Memoranda filed in these cases on May 22 and June 3,
1997, Staff Attorney J. Joseph Watkins, Esquire, indicated that, in both
cases, Staff recommended approval of the Wood County Commission’s petitions
and that the matters be set for hearing as required by West Virginia Code

§16-13A-2.

By Order dated July 16, 1997, these matters were set for hearing to be
held in the Court Room, Second Floor, City-County Complex, Parkersburg, West
Virginia, on August 13, 1997. Said order also required that the Wood County
. Commission give notice of the date, time and place of the hearing by
publishing a Notice of Hearing once in a newspaper, duly qualified by the

PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA




Secretary of State, published and of general circulation in Wood County.
The hearing was held as scheduled. The Wood County Commission appeared by
its counsel Ellen Madeglio, Esquire. The Lubeck Public Service District

appeared by its counsel Lawrence Ronning, Esquire. Commission Staff was
represented by Staff Attorney J. Joseph Watkins.

No one appeared at the hearing in protest after proper publication had

been made, as evidenced by the affidavit of publication dated August 4,
1997, which was filed with the Commission on August 11, 1997.

FINDINGS OF FACT

1. In Case No. 97-0297-PSWD-PC, on March 19, 1997, the Wood County
Commission filed a petition seeking Commission approval for the enlargement
of the boundaries of the Mineral Wells Public Service District. (See,

petition) .

2. In Case No. 97-0483-PSWD-PC, on April 25, 1997, the Wood County
Commission filed a petition seeking Commission approval to enlarge and
readjust the boundaries of Lubeck Public Service District. (See, petition).

3. In a Fipal Joint Staff Memorandum filed in these cases on May 22
and June 3, 1997, Staff Attorney J. Joseph Watkins advised that, in both
cases, Staff recommended approval of the Wood County Commission’s petitions.
(See, Final Joint Staff Memorandum filed May 22, 1997 and June 3, 1997).

4. By Order dated July 16, 1997, these matters were set for hearing to
be held in the Court Room, Second Floor, City-County Complex, Parkersburg,
West Virginia, on August 13, 1997. Said Order also required that the Wood
County Commission give notice of the hearing by publishing a Notice of
Hearing once in a newspaper, duly qualified by the Secretary of State,
published and of general circulation in Wood County. (See, Order dated

July 16, 1997).

5. The Wood County Commission published the Notice of Hearing in Wood
County in accordance with the Commission’s requirements. (See, affidavit of
publication filed August 11, 1997).

6. At the hearing held in these cases on August 13, 1997, no one
appeared in protest to the orders of the Wood County Commission. (See,

Tr., p. 5).

CONCLUSION OF LAW

The Administrative Law Judge is of the opinion and finds that, since
the Wood County Commission gave proper notice of the hearing to be held in
these cases, and no one appeared in protest to the petitions at the hearing
held on August 13, 1997, the orders of the Wood County Commission in these
cases can be approved as unprotested.

PUBLIC SERVICE COMMISSION 2
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ORDER

IT IS, THEREFORE, ORDERED that the order of the Wood County Commission
dated April 10, 1897, filed in Case Nos. 97-0297-PSWD-PC and 97-0483-PSWD-
PC, adjusting the boundaries of Mineral Wells Public Service District and
Lubeck Public Service District, be, and the same hereby is, approved.

The Executive Secretary is hereby ordered to serve a copy of this order
upon the Commission by hand delivery, and upon all parties of record by
United States Certified Mail, return receipt requested.

Leave is hereby granted to the parties to file written exceptions
supported by a brief with the Executive Secretary of the Commission within
fifteen (15) days of the date this order is mailed. If exceptions are
filed, the parties filing exceptions shall certify to the Executive Secre-
tary that all parties of record have been served said exceptions.

If no exceptions are so filed this order shall become the order of the
Commission, without further action or order, five (5) days following the
expiration of the aforesaid fifteen (15) day time period, unless it is
ordered stayed or postponed by the Commission.

Any party may request waiver of the right to file exceptions to an
Administrative Law Judge’s Order by filing an appropriate petition in
writing with the Secretary. No such waiver will be effective until approved
by order of the Commission, nor shall any such waiver operate to make any
Administrative Law Judge’s Order or Decision the order of the Commission
sooner than five (5) days after approval of such waiver by the Commission.

Nt Y fae

Robert W. Glass
Administrative Law Judge

RWG:pst
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JANUARY 29, 2004
IN THE COUNTY COMMISSION OF WOOD COUNTY, WEST VIRGINJA -
IN RE: THE COUNTY COMMISSION APPOINTED PAUL W.
' SMITH TO THE LUBECK PUBLIC SERVICE DISTRICT
BOARD.

ORDER

On this date, and pursuant to an Order appearing in Order Book 51, at Page 433 and
bearing the date of April 1, 1991, dealing with the procedure policy for appointments to Boa;ds
and Auti:orities, the County Commission of Wood County, upon a motion made by Robert K.
Tebay, seconded by K.D. Meritt and made unanimous by Rick Modesitt, appointed Paul W.
Smith to fill a2 vacancy on the Lubeck Public Service District Board. Mr. Smith’s term will
expire December 31, 2009.

APPROVED:

THE C COMMISSION OF WOOD COUNTY

Rick Modesitt, President

'
] }é@mw
. ] ommuissioner
A o T (//”—

Robert K. Tebay, Cornmission€r

A/218

COPY
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PAGE B1/81

MARCH 18, 2004

cobry|

N THE COUNTY COMMISSION OF WOOD COUNTY, WEST VIRGINIA

IN RE: THE COUNTY COMMISSION APPOINTED ROGER DALE MARTIN -
TO THE LUBECK PUBLIC SERVICE DISTRICT.

Op this date, the County Commission of Wood County, upon a motion madg by Robert XK.
cbay, seconded by K.D. Mermitt and u;ade unanimous by Robert K. Tebay, appointed Roger Dale
artin to the Lubeck Public Service District. Said appointment is pursuant to an Order appearing in |
der Book 51, at Page 433 and bearing the date of April 1, 1991, dealing with the procedure policy
r appointments to Board and Authorities. Mr. Martin’s term will expire December 31, 2007.

| APPROVED:
COMMISSION OF WOOD COUNTY

- Mdeoitf

Rick Modesitt, President

Robert K. Tebay, Commissioner
H-W% :
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THE CO C €3
L T ‘ UNTY COMMISSION QF WOOD COUNTY, WES w GINIA .
IN RE: THE COUNTY COMMISSION APPOINTED JERRY R. MARTIN
TO FILL THE UNEXPIRED TERM OF LEE “OX” JOENSON ON

THE LUBECK PUBLIC SERVICE DISTRICT BOARD. HIS
TERM WILL EXPIRE DECEMBER 31, 2005.

123

ORDER

ok

On i date, end pursuant to an Order appearing in Order Book 1, at Page 433 =nd
'{| bearing the date of April 1, 1991, dealing with the procedure policy for appointments being
made by the County Corumission of Wood Couaty, the County Commission, tpon a motion
|| made by Gary D. Dmi, seconded by Rick Modesitt and made unanimous by Robert K. Tebay,
appointed Jerry R. Martm to fill the uncxpimd term of Lee “Ox™ Johnson, who passed away, on

the Lubeck Public Service District Board. Mr. Martin’s term will expire December 31, 2005,

AFPPROVED:

COMMISSION OF WOOD COUNTY

R AT

RobertK Tebay, Commission

Gary D. Deem, Commissioner

| P/903
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ORDERS-Wood Countz Commission, West Virginia
THURSDAY, JANUARY 29, 2004
| JANUARY | Term, . SEVENTE  Day JANDARY  Yesr 2004

/IN RE: PAUL W. SMITH—OATH OF OFFICE—LUBECK PUBLIC SERVICE DISTRICT.
STATE OF WEST VIRGINIA,

COUNTY OF WOOD, TO-WIT:

L, PAUL W. SMITH, do solemnly swear that I will support the Constitution of the United States, the Constitution of West Virginia,
tnd that I will faithfully and impartially discharge the duties of the office of LUBECK PUBLIC SERVICE DISTRICT, in and for Wood
ounty, West Virginis, to the best of my skill and judgment, during my continuance in the same; SO HELP ME GOD.

s/Paul W. Smith
Subscribed and swom to, before the County Commission of Wood County, West Virginis, this 29® day of January, 2004.

Jamie Six, .

Clerk Wood County Commission

By: Cara Atkinson, Deputy

Cvm e e . e e -
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20§ ORDERS-Wood County Commission, West Virginia
' JANUARY  Term, m‘iﬁ?ﬁ%av' 2004 MARCH  Ycar2004

' IN RE ROGER DALE MARTIN—-OA'I'H OF OFFICE—LUBECK PUBLIC SERVICE DISTRICT.
STATE OF WEST VIRGINIA,

" COUNTY OF WOOD, TO-WIT:

the Constitution of West
ROGER DALE MARTIN, do solemnly swear that I will support the Constitution of the United States,
Vu'gxm:’, and that Iwﬂl fmthfully and 1mpart1ally dlscharge the duties of the office of LUBECK PUBLIC SERVICE DISTRICT, in and for

West Virginia, to the best of my skill and judgment, during my continuance in the same; SO HELP ME GOD.

. 8/Roger Dale Martin
Subscribed and sworn to, before the County Commission o

f Wood County, West Virginia, this 18th day of March, 2004.
Jamie Six,

Clerk Wood County Commission
' By: Brenda Blondin, Deputy
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FROM : PROBATE ' FAX NO.- : 3844241897 Aug. 24 2005 @9:49AM Pt

" INRE: JERRY R. MARTIN—OATH QF OFFICE—MEMEER LUBECK PUBLIC SERVICE DISTRICT BOARD.

STATE OF WEST VIRGINIA,
COUNTY OF WOOD, TO-WIT: _
L. Jemzy 2, wawrry do solennly swear that I will support the Canstitution of the United States, the
Congtitution of West Virginis, and that I will faififully and impertially discharge the duties of the 0ffico of MEMBER LUBECK PUBLIC
SERVICE DISTRYCX BOAKD . ~ ', in and for Waod County, West Virginia, t the best of my sidil and judgment, during my -

continuwmice in the sanie; SO HELP ME GOD.

7 8/Jerry R, Martin _ = -.
Subscribed and swom to, befure the County Commission of Wood County, West Virginia, this 7t day of July, 2605
Jamie Six,
Cletk Wood County Commission
By: Brenda Blondin, Deputy




RULES OF PROCEDURE 1.5

LUBECK PUBLIC SERVICE DISTRICT

ARTICLE I

NAME AND PLACE OF BUSINESS

Section 1. The name of this Public Service District shall be LUBECK
PUBLIC SERVICE DISTRICT (the “District”).

Section2.  The principal office of the District will be located in Washington,
West Virginia.

Section 3. The official seal of the District shall consist of 2 concentric
circles between which circles shall be inscribed Lubeck Public Service District, and in the
center “seal” as follows:

Section 4.  The fiscal year of the District shall begin on the 1* day of July
in each year and shall end on June 30 of the following year.
ARTICLE 11
PURPOSE
Section1.  The District is organized and operated exclusively forthe purposes

set forth in Chapter 16, Article 13A of the Code of West Virginia, 1931, as amended (the
“Act,').

MO0411783.1 1



ARTICLE 111

MEMBERSHIP

Section 1. The members of the Public Service Board of the District (the
“Board”) shall be those persons appointed by The County Commission of Wood County, West
Virginia (the “County Commission™), or otherwise appointed pursuant to the Act, who shall
serve for such terms as may be specified in the order of the County Commission or otherwise.

Section 2.  Should any member of the Board resign or otherwise become
legally disqualified to serve as a member of the Board, the District shall immediately notify
the County Commission or other entity provided under the Act and request the appointment
of a qualified person to fill such vacancy. Prior to the end of the term of any member of the
Board, the District shall notify the County Commission or other entity provided under the Act
of the pending termination and request the County Commission or other entity provided under
the Act to enter an order of appointment or re-appointment to maintain a fully qualified
membership of the Board.

Section 3.  The District shall provide to the Public Service Commission of
West Virginia, within 30 days of the appointment, the following information: the new board
member’s name, home address, home and office phone numbers, date of appointment, length
of term, who the new member replaces and if the new appointee has previously served on the
board, and such other information required under the Act.

Section4.  Each board member shall, within 6 months of taking office,
successfully complete the training program established and administered by the Public Service
Commission of West Virginia in conjunction with the West Virginia Department of
Environmental Protection and the West Virginia Bureau for Public Health.

Section 5. Board members shall not be or become pecuniarily interested,
directly or indirectly, in the proceeds of any contract or service, or in furnishing any supplies
or materials to the District, nor shall a former board member be hired by the District in any
capacity within a minimum of 12 months after such board member’s term has expired or after
such board member has resigned from the Board.

Section 6. Salaries of the board members shall be established as provided in
Chapter 16, Article 13A, Section 4 of the Act. The District shall certify the number of
customers served to the Public Service Commission of West Virginia on the first day of July
each year. Board members may be reimbursed for all reasonable and necessary expenses
actually incurred in the performance of their duties.
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Section7.  The members of the Board are not personally liable or responsible
for any obligations of the District or the Board but arc answerable only for willful misconduct
in the performance of their duties.

ARTICLE IV

MEETINGS OF THE BOARD

Section 1. The members of the Board shall hold regular monthly meetings
on such days of each month and at such place and hour as the members shall determine from
time to time. If the day stated shall fall on a legal holiday, the meeting shall be held on the
following day. Special meetings of the Board may be called at any time by the Chairperson or
by a quorum of the Board.

Section 2. At any meeting of the Board, a majority of the members of the
Board shall constitute a quorum. Each member of the Board shall have one vote at any meeling
and if a quorum is not present, those present may adjourn the meeting to a later date.

Section 3.  Unless otherwise waived, notice to members of regular meetings
shall be by letter or telephone. Unless otherwise waived, notice to members of each special
meeting shall be by letter or telephone not less than 72 hours before the date fixed for such
special meeting. The notice of any special meeting shall state briefly the purposes of such
meeting and the nature of the business to be transacted at such meeting, and no business other
than that stated in the notice shall be transacted at such special meeting.

Section4.  Pursuant to Chapter 6, Article 9A, Section 3 of the Code of West
Virginia, 1931, as amended, notice of the date, time, place and agenda of all regularly
scheduled meetings of the Board, and the date, time, place and purpose of all special meetings
of the Board, shall be made available, in advance, to the public and news media as follows:

Rule No. 1. Notice of Regularly Scheduled Meetings. Immediately after
adoption of these Rules of Procedure and in January of each year thereafter, the Board shall
instruct the Secretary to, and the Secretary shall, post, and leave posted throughout the year to
which it applies, at the regular meeting place of the Board and at the Wood County Courthouse,
where notices customarily are posted, a notice setting forth the date, time and place of the
Board’s regularly scheduled meetings for the ensuing year. In addition, a copy of the agenda
for each regularly scheduled meeting shall also be posted at the same location by the Secretary
not less than 72 hours before such regular meeting is to be held.
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The Board shall also instruct the Secretary to, and the Secretary shall, distribute
to each of the newspapers and other news media listed below a notice identical to that posted:

News Media Fax Number
The Parkersburg News and (304) 485-5122
The Parkersburg Sentinel

WXIL (304) 424-6955
WNUS (304) 295-4389
WTAP (304) 422-3920

A notice shall be considered distributed to a news medium when it has been
faxed to such news medium at the fax number listed above. In January of each year after the
adoption of these Rules of Procedure, the Board shall review the above list and shall amend
such list as needed, in the opinion of the Board, to reflect properly all the newspapers and
other news media that customarily cover news of the area served by the Board. In addition, a
copy of the agenda for each regularly scheduled meeting shall also be distributed to the news
media by the Secretary not less than 72 hours before such regular meeting is to be held.

In the event of any modification to the date, time, place or agenda of a regularly
scheduled meeting of the Board, notice of such modification shall immediately be given to the
public and news media by posting at the places and distributing to the news media in the manner
set forth above not less than 48 hours before such regular meeting is to be held. A copy of the
notice of such modification shall be attached to and made a part of the minutes of the meeting
for which such notice was given.

Rule No. 2. Notice of Special Meetings. Not less than 72 hours prior to the
date sct for any special meeting of the Board, the Board shall instruct the Secretary to, and the
Secretary shall, post at the regular meeting place of the Board and at the Wood County
Courthouse, where notices customarily are posted, a notice setting forth the date, time, place
and purpose or purposes of such special meeting. Business at such special meeting shall be
limited to the purpose or purposes specified in said notice.

As soon as practical after the posting of said notice, but not less than 72 hours
prior to the date set for such special meeting, the Secretary shall distribute to each of the
newspapers and other news media listed in Rule No. 1 hereof, a notice identical to that posted.
Amendments made to such news media list, as provided for in said Rule No. 1, shall be
incorporated by reference in this Rule No. 2. A notice shall be considered distributed to a
news medium when it has been addressed to such news medium at the address listed in said
Rule No. 1, or at such other address as the news medium has in writing requested be used,
marked or stamped with first class postage and deposited in the United States mail.
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A copy of such notice posted and distributed pursuant to this Rule No. 2 shall
be attached to and made a part of the minutes of the meeting for which such notice was given.

Rule No. 3. Emergency Meetings. The Board may hold a meeting without
providing the notice to the public and news media required by Rule No. 1 and Rule No. 2
hereof only in the event of an emergency requiring immediate official action. The existence
for such an emergency requiring immediate official action shall be determined by the Board
and shall be attested to in a certificate by the Secretary describing such emergency and setting
forth the reason or reasons immediate official action is required, which certificate shall be
attached to and made a part of the minutes of such emergency meeting.

Rule No. 4. Executive Sessions. The Board may hold an executive session
during a regular, special or emergency meeting in accordance with Chapter 6, Article 9A,
Section 4 of the Code of West Virginia, 1931, as amended. During the open portion of the
meeting, prior to convening an executive session, the Chairperson shall identify the
authorization under Chapter 6, Anticle 9A, Section 4 of the Code of West Virginia, 1931, as
amended, for holding the executive session and present it to the Board and to the general
public, but no decision may be made in the executive session. An executive session may be
held only upon a majority affirmative vote of the Board members present. The Board may hold
an executive session and exclude the public only when a closed session is required for any of
the actions permitted under Chapter 6, Article 9A, Section 4 of the Code of West Virginia,
1931, as amended.

Rule No. 5. Minutes. The Board shall provide for the preparation of written
minutes of all of its meetings. Subject to the exceptions set forth in Chapter 6, Article 9A,
Section 4 of the Code of West Virginia, 1931, as amended, minutes of all meetings except
minutes of executive sessions, if any are taken, shall be available to the public within a
reasonable time after the meeting and shall include, at least, the following information:

(1)  The date, time and place of the meeting;

(2)  The name of each Board member present and absent;

(3)  All motions, proposals, resolutions, orders, ordinances and measures
proposed, the name of the person proposing the same and their
disposition; and

“4) The results of all votes and, upon the request of a Board member, the
vote of each Board member, by name.

RuleNo.6. No Actions by Reference. Except as otherwise expressly provided
by law, the Board may not deliberate, vote, or otherwise take official action upon any matter
by reference to a letter, number or other designation or other secret device or method, which
may render it difficult for persons attending a meeting to understand what is being deliberated,
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voted or acted upon. However, this rule does not prohibit the Board from deliberating, voting
or otherwise taking action by reference to an agenda, if copies of the agenda, sufficiently
worded to enable the public to understand what is being deliberated, voted or acted upon, are
available for public inspection at the meeting. The Board may not vote by secret or written
ballot.

Rule No. 7. Broadcasting of Meetings. Except as otherwise provided in this
rule, any radio or television station is entitled to broadcast all or any part of a Board meeting
required to be open. The Board may regulate the placement and use of equipment necessary
for broadcasting, photographing, filming or recording a mecting, so as to prevent undue
interference with the meeting. The Board shall allow the equipment to be placed within the
meeting room in such a way as to permit its intended use, and the ordinary use of the
equipment may not be declared to constitute undue interference; provided, that if the Board,
in good faith, determines that the size of the meeting room is such that all the members of the
public present and the equipment and personnel necessary for broadcasting, photographing,
filming and tape-recording the meeting cannot be accommodated in the meeting room without
unduly interfering with the meeting and an adequate alternative meeting room is not readily
available, then the Board, acting in good faith and consistent with the purposes of this rule, may
require the pooling of the equipment and the personnel operating it.

Rule No.8. Telephonic Meetings. Board meetings may be held by telephone
confercnce or other electronic means. All Board members participating by telephone or other
electronic means must be audible to all those personally present.

Section 5.  All meetings of any committee of the Board shall be subject to
the Rules of Procedure set forth in Section 4 above.

ARTICLE V
OFFICERS

Section 1.  The officers of the Board shall be a Chairperson, Secretary and
Treasurer. The Chairperson shall be elected from the members of the Board. The Secretary
and Treasurer need not be members of the Board.

Section 2.  The officers of the Board shall be elected each year by the
members at the first meeting after the first day of January of each year. The officers so
elected shall serve until the next annual election by the membership and until their successors
are duly elected and qualified. Any vacancy occurring among the officers shall be filled by the
members of the Board at a regular or special meeting. Persons sclected to fill vacancies shall

MO0411783.) 6



serve until the next annual organizational meeting of the Board when their successors shall be
elected as hereinabove provided.

ARTICLE V]
DUTIES OF OFFICERS

Sectionl.  When present, the Chairperson shall preside as Chairperson at all
meetings of the Board. The Chairperson shall, together with the Secretary, sign the minutes
of all meetings at which the Chairperson shall preside. The Chairperson shall attend generally
to the executive business of the Board and exercise such powers as may be conferred upon the
Chairperson by the Board, by these Rules of Procedure, or prescribed by law. The
Chairperson shall execute, and if necessary, acknowledge for record, any deeds, deeds of trust,
contracts, notes, bonds, agreements, or other documents necessary, requisite, proper or
convenient to be executed by or on behalf of the Board when and if directed by the members
of the Board.

Section 2.  If the Chairperson is absent from any meeting, the remaining
members of the Board shall select a temporary chairperson.

Section3.  The Secretary shall keep a record of all proceedings of the Board
which shall be available for inspection as other public records. Duplicate records shall be filed
with the County Commission and shall include the minutes of all Board meetings. The
Secretary shall, together with the Chairperson, sign the minutes of the meetings at which the
Secretary is present. The Secretary shall have charge of the minute book, be the custodian of
deeds and other documents and papers of the Board. The Secretary shall also perform such
other duties as may be required of the Secretary by law or as may be conferred upon the
Secretary from time to time by the members of the Board.

Section 4.  The Treasurer shall be the lawful custodian of all funds of the
District and shall pay same out on orders authorized or approved by the Board. The Treasurer
shall keep or cause to be kept proper and accurate books of accounts and proper receipts and
vouchers for all disbursements made by or through the Treasurer and shall prepare and submit
such reports and statements of the financial condition of the Board as the members may from
time to time prescribe. The Treasurer shall keep and preserve all financial records of the
District for 10 years and shall at all times have such records readily available for public
inspection. At the end of the Treasurer’s term of office, the Treasurer shall promptly deliver
all financial records of the District to his successor in office. The Treasurer shall also
perform such other duties as may be required of the Treasurer by law or as may be conferred
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upon the Treasurer from time to time by the members of the Board. The Treasurer shall
furnish bond in an amount to be fixed by the Board for the use and benefit of the District.

Section 5.  No money may be paid out by the District except upon an order
signed by the Chairperson and Secretary, or such other person or persons authorized by the
Chairperson or the Secretary, as the case may be, to sign such orders on their behalf. Each
order for the payment of money shall specify the purposes for which the amount thereof is to
be paid, with sufficient cleamess to indicate the purpose for which the order is issued, and
there shall be endorsed thereon the name of the particular fund out of which it is payable and
it shall be payable from the fund constituted for such purpose, and no other. All such orders
shall be reflected in the minutes of the next meeting of the Board.

Section 6. The members and officers of the Board shall make available to the
County Commission, at all times, all of its books and records pertaining to the District’s
operation, finances and affairs, for inspection and audit.

ARTICLE VII
AMENDMENTS TO RULES OF PROCEDURE

Section 1.  These Rules of Procedure may be altered, changed, amended or
added to at any regular or special meeting of the Board when a quorum is present and a
majority of those present vote for the alteration, change, amendment or addition; but no such
alteration, change, amendment or addition shall be made at any special meeting unless notice
of the intention to propose such alteration, change, amendment or addition and a clear
statement of the substance thereof be included in the written notice calling such special
meeting.

Adopted this 26" day of May, 2005.

Member
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CERTIFICATION

Certified a true copy of the Rules of Procedure duly adopted by the
Board of Lubeck Public Service District on May 26, 2005.

Dated this 17" day of June, 2005.

o e ) Whedo

Secre

05720/05
101050/00308
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LUBECK PUBLIC SERVICE DISTRICT

January 13, 2005
7:00 P.M.

Lee Johnson, Chairman
Paul W. Smith, Treasurer
Roger D. Martin Secretary

Attending: Lee Johnson, Roger Martin, Paul Smith, Phil Postlewait, Richard Hayhurst,
Jim Cox, Charles R. Flinn, Mike Wright, Bill Argabrite, Dewey & Ann Queen,
Judy Boston, Virginia Sines, Marvin Bradley, and Jerry Martin.

Sewer Water

NO. OF CUSTOMERS: Section 1 Lake Washington Road 311 493
2 Lubeck 333 422

3 Riverhill - Blenn. Heights 280 365

4 DuPont Road 287 292

5 Larkmead Road 109 345

6 LMH - Homewood Road 0 281

7 Washington Bottom 301 368

8 New England Ridge 178 317

9 Lubeck South 207 322

10 Larkmead Area - Marrtown 53 323

11 Route 68 South - Hopewell 0 218

12 Mitchell's 50 69

Total Customers 2109 3,815

TREASURER'S REPORT:
Revenue Fund - Wesbanco $48,827.84
Operations & Maintenance Fund - Wesbanco $3,437.28
RUS Construction Account $419.05
Series 1999 Sewerage Bonds Account $0.00
WesBanco Trust Fund $224,414.34
Transfer From Revenue to Operation & Maintenance Checking Account $102,000.00
Transfer From Revenue to Operation & Maintenance Checlking Account $9,000.00
Transfer From Revenue to Wesbanco Investment $5,621.48
Transfer From Revenue to Operation & Maintenance Checking Account $5,000.00
Transfer From Revenue to Operation & Maintenance Checking Account $82,000.00
The following transfers were made to cover payroll since the last Board meeting:

Transter From Revenue to Operation & Maintenance Checking $5,600.00
Transfer From Revenue to W esBanco Tax Account $1,715.03
Transfer From Revenue to Operation & Maintenance Checking $13,400.00
Transfer From Revenue to W esBanco Tax Account $5,162.65

Transfer From Revenue to Operation & Maintenance Checking $13,800.00



BUSINESS: Prayer by Paul Smith.

FIRST ORDER OF BUSINESS:
/ A) Election of officers: Moved by Paul Smith, seconded by Roger Martin
that the officers for 2005 remain the same as 2004 and be as follows:
Lee Johnson - Chairman, Paul Smith - Treasurer, and Roger Martin -
Secretary. Passed unanimously.

B) Moved by Roger Martin, seconded by Paul Smith that the minutes of

the Board meeting of December 9, 2004 and the Special Meeting of
December 22, 2004 be approved. Passed unanimously.

DISCUSSION OF DISTRICT HAPPENINGS:

It was reported what the field has been doing in the District:

A) Installed 2 water tap since the last Board meeting. There are 2 water
taps to be installed. This gives us 65 water taps for 2004. The
District has installed O sewer taps since the last Board meeting.
There are 2 sewer taps to be installed. This gives us 12 sewer taps
for 2004.

B) Working maintenance of hydrants.

C) Replaced hydrant that had been taken out by a car on Lake
Washington Road.

D) Working on restoring yards.
E) Replaced manhole that was installed incorrectly.

F) Repaired electrical conduit that gas company contractor hit beside
Whitman’s.

G) Did Turn offs and turn ons.

H) Completed work orders, spotted lines, set meters.

It was reported what Bill and Rod have been working on:

December Water Pumped to System: 24,788,000 Gallons
Homewood Booster Station: 202,000 Gallons
New England Booster Station: 2,141,500 Gallons
High Water Usage and Day: 951,000 on 12/25
Low Water Usage and Day: 690,000 on 12/03

Experienced no overflows.



GENERAL BUSINESS:
A) Moved by Roger Martin, seconded by Paul Smith that all bills be
approved as reviewed by management and the Board, in addition to
all fund transfers as presented. Passed unanimously.

B) The November 2004 financial statement will be deferred to the next
Board meeting.

C) The District has received information from the Parkersburg Utility
Board conceming water and sewer service to any thing from duplexes
to multiple units that brings up a good question about the services to
these units based upon Public Service Commission rules for water
and how they are now interpreting the sewer rules for these situations.
Please read the enclosed information so we can discuss it at the next
meeting. Jim made mention of the fact that Lee and he had talked
about the article in the newspaper about the impact of sewer rates in
Vienna with the work that Parkersburg is going to have to complete. it
was stated that this was why the District did not want to be tied into
the Parkersburg system.

D) In that Reynolds Company is still here with their equipment, Jim
requests that the District have them rehabilitate a second water well at
a cost of $6,800. This is a savings of $700 over having to go out and
hire them when they are not in the area working as we saw from their
first price. Moved by Roger Martin, seconded by Paul Smith that the
District modify the contract with Reynolds for rehabilitation of Well C
at a cost of $6,800 since they are still in the area and thus saving the
District $700 over the initial well rehabilitation of Well D. Passed
unanimously.

E) Moved by Roger Martin, seconded by Paul Smith that the February
10, 2005 meeting date be changed due to Jim being out of town on
this date. it is to be moved to February 11, 2005 at 7 PM. Passed
unanimously.

F) Jim reported that he had scheduled a meeting with the County
Commission on December 16 and it had been canceled. Jim had
again scheduled a meeting for December 23, 2004 and it was again
canceled by the county commission. | asked the Board what direction
they wanted me to take. Jim was instructed to get another meeting
scheduled with the County Commission.

G) Mr. Flinn was here to talk about water up his road. Mr. Flinn asked
about the possibility of the District putting in the water line and then
billing each of the people along the road. Jim is to talk to Chris
Waldron and get back to Mr. Flinn about whether the people along the
road would cooperate with this idea which would require a lien on their
property until the cost was paid off.



H) Roger asked we knew anything about the proposed sewer bond
situation. Jim told him that the District would need to attend a working
meeting on January 28 and then the Infrastructure Council meeting on
February 2. It would be at the full Council meeting that they would
rule on it.

1) Lee asked whether the Public Service Commission had set up a
hearing date on the District's inter company borrowing of funds. No,
the District has yet to hear of a hearing date.

J) Virginia Sines asked how the water wells might be affected by the
lowering of the Ohio River water level while they try and remove the
barges from the dam. Jim told her that the District anticipated a small
influence based upon past studies but that we really wouldn’t know
the full impact until it happens.

K) Meeting Adjourned.

WROVED Q&M ATTESTED



LUBECK PUBLIC SERVICE DISTRICT

April 14, 2005
7:00 P.M.

Lee Johnson, Chairman
Paul W. Smith, Treasurer
Roger D. Martin Secretary

Attending: Paul Smith, Roger Martin, Jim Cox, Phil Postlewait, Richard Hayhurst,
Dewey & Ann Queen, Mike Wright, Bill Argabrite, Virginia Sines, Judy Boston,
John Kirk, Craig Richards-Burgess & Niple and Don Putnam-Greentree Applied
Systems(software).

Sewer Water

NO. OF CUSTOMERS: Section 1 Lake Washington Road 315 499
2 Lubeck 339 428

3 Riverhill - Blenn. Heights 276 367

4 DuPont Road 287 293

5 Larkmead Road . 110 344

6 LMH - Homewood Road 0 280

7 Washington Bottom 305 374

8 New England Ridge 177 317

9 Lubeck South 207 320

10 Larkmead Area - Marrtown 54 327

11 Route 68 South - Hopewell 0 218

12 Mitchell's 53 71

Total Customers 2123 3.838

TREASURER'S REPORT:
Revenue Fund - Wesbanco $42,815.15
Operations & Maintenance Fund - Wesbanco $4,408.45
RUS Construction Account $419.05
Series 1999 Sewerage Bonds Account $0.00
WesBanco Trust Fund $263,960.00
Transfer From Revenue to Operation & Maintenance Checking Account $62,500.00
Transfer From Revenue to Operation & Maintenance Checlking Account (Held) $0.00
Transfer From Revenue to Wesbanco Investment $2,500.00
Transfer From Revenue to Wesbanco Investment $0.00
Transfer From Revenue to Operation & Maintenance Checking Account $0.00
The following transfers were made to cover payroll since the last Board meeting:

Transfer From Revenue to Operation & Maintenance Checking $13,600.00
Transfer From Revenue to W esBanco Tax Account $5,045.70
Transfer From Revenue to Operation & Maintenance Checking $13,500.00
Transfer From Revenue to W esBanco Tax Account $5,034.85

Transfer From Revenue to Operation & Maintenance Checking $0.00



BUSINESS: Prayer by Paul Smith.

\/ A) The District needs to appoint an Acting Chairman until Lee can rejoin the
meetings. As has been the practice in the past, the longest serving
member is appointed the Acting Chairman. This would be Paul Smith.

B) Moved by Roger Martin, seconded by Paul Smith that the minutes of the
Board meeting of March 24, 2005 be approved. Passed unanimously.

DISCUSSION OF DISTRICT HAPPENINGS:

It was reported what has been happening in the District:

A) Installed 2 water taps since the last Board meeting. There is 1 water tap
to be installed. This gives us 7 water taps for 2005 calendar year. The
District has instalied 0 sewer taps since the last Board meeting. There is
1 sewer tap to be installed. This gives us 1 sewer tap for 2005.

B) Began repairing yards from leaks and taps.

C) Did tumn off and turn ons for the month.

D) Repaired the water line leak at GE and 2 leaks on Ridgeway.

E) Completed laying water line across Smitherman Road.

F) Completed work orders, spotted lines, set meters, etc.

It was reported what Bill and Rod have been working on:

A) March Water Pumped to System: 24,992,000 Gallons
Homewood Booster Station: 217,000 Gallons
New England Booster Station: 2,210,500 Gallons
High Water Usage and Day: 982,000 on 03/14
Low Water Usage and Day: 669,000 on 03/09

GENERAL BUSINESS:

A) Moved by Roger Martin, seconded by Paul Smith that all bills be
approved as reviewed by management and the Board, in addition to
all fund transfers as presented. Passed unanimously.
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B) The District opened bids on April 7, 2005 for the water system
improvements. The total costs exceeded the amount of money available
for the contracts by $472,000. The District has been working on ideas to
get the project moving forward. The District has asked the Rural Utilities
Services to loan us an additional $472,000 to make up the difference.
This money would be borrowed at a rate of not more than 4.625% for 40
years. However, if the District is able to close the loan before June 22,
2005 the District can take advantage of a loan rate of 4.25 % versus
4.625%. Phil and Jim have talked to the RUS and they have agreed to
loan us the additional money. We need to give them three pieces of
paper work:

The bid tabulation sheet
Engineers recommendation for bid awards
District's recommendation of bid awards

This will need to be passed through the Public Service Commission for
their blessing but it needs to be stated that this increase will not affect
our post construction rates at all.

The awards would be:

Contract 03-1  Everett L. Harper & Son, Inc. $1,109,369.50
Contract 03-2 Mid-Atlantic Storage Systems, Inc. $ 439,500.00
Contract 03-3  Mid-Atlantic Storage Systems, Inc.  $1,047,900.00
Contract 03-4  Geiger Brothers, Inc. $ 407,600.00
Contract 03-5 Moody’s of Dayton $ 157,450.00
Change Orders totaling no more than $65,000 for programming work,
etc. at the water treatment plant.

Richard Hayhurst has looked at the bid information and agrees with the
awarding of the bids and change orders to these contractors.

Moved by Roger Martin, seconded by Paul Smith that the District award
the contracts as outlined above contingent upon the approvals of the
Rural Utilities Service and the Public Service Commission. Passed
unanimously.

C) Greentree Applied Systems was here to present the District with their
information conceming changing of our billing software to their company.

D) Moved by Roger Matrtin, seconded by Paul Smith that the District
change our Sick Leave Policy to comply with the attached policy. Policy
to take effect December 15, 2005. Passed unanimously.
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E) The District has received the results of the round of C-8 testing that was
collected on January 21, 2005. The results show a large reduction in all
but one wells. In the one well the level basically doubled.

F) The District has been looking at replacing our meter reader truck. The
District has obtained pricing from the State of West Virginia's Purchasing
Department and then we have gone out to a couple local dealers to get
pricing on a 4 wheel drive Jeep Liberty. The following are the results:

Stephen Auto Center $15,828.00
Wharton Auto $22,809.00
Pioneer Jeep Have not received a price

The amount of trade is estimated to be about $3,100, leaving a
difference of $12,728. Moved by Paul Smith, seconded by Roger Martin
that the District purchase the Jeep Liberty from Stephens Auto group for
a cost not to exceed $12,728 provided Pioneer Jeep does not give the
District a better price than Stephens. Passed unanimously.

G) Mr. Flinn's grandson was here to make sure the District is aware that he
still wants water. He was asking if we had heard anything from the
Public Service Commission conceming our application for a special
extension agreement. Richard Hayhurst stated that the case has been

. established but they have yet to set any target dates.

H) Discussion ensued conceming the fact that Jim has a personal license
plate on the front of his company vehicle and that their is no lettering on
the vehicle that declares it to be a Lubeck PSD vehicle. Jim told the
members of the audience that he would remove the plate from the front
of the vehicle.

1) Meeting Adjoumed.

G\ g
N APPROVED - ESTED




VO/ L%/ LVVY

ney 1UW&0 I'na

LUBECK PUBLIC SERVICE DISTRICT

July 14, 2005
7:00 PM.

Paul W. Smith, Treasurer, Acting Chairman

Roger D. Martin, Secretary
Jerry R. Martin

Attending: Paul Smith, Roger Martin, Jerry Martin, Jim Cox, Rocky McConnell,
Charles R. Flinn, Gary Deem, Rick Modesitt, Ann & Dewey Queen, Gene Shaffer
Jeffrey Saulton, Marvin Bradley, Bill Argabrite, Judy Boston, and Virginja Sines.

NO. OF CUSTOMERS: Secion 1 Lake Washington Road
2 Lubeck
3 Rivarhil] - Blenn. Heights
4 DuPont Road
S Larkmead Road
6 LMH - Homewood Road

Total Customers
TREASURER'S REPORT:

Revenue Fund - Wesbanco

Operations & Maintenance Fund - Wesbanco
RUS Construction Account

JDC Construction Account

WaesBanco Trust Fund

Transfer From Revenue to:Operation & Maintenance Checking Account
Transfer From Revenue to O & M Checking Account-UNITED BANK
Transfer From Revenue to Wasbanoo Investment

Transfer From Revenue to Wesbanco Investment

Transfer From Revenue to Wegbanco Investment

Transfer From Revnue to Operation & Maintenance Checking Aooount

317
278
106
305

177
211

Water

2,140

(Held)

The following transfers were made to cover payroll since the last Board meeting:

Transfer From Revenue to Operation & Maintenanee Checking
Transfer From Revenue to W esBanco Tax Account

Transfer Fram Revenue to Operation & Maintenance Checking
Transfer From Revenue to W esBanoco Tax Account

Transfer From Revenue (o Operation & Maintenance Checking

$86,676.63
$4,663.80
$491.67
$482.65
$298,134.28

$106,000.00
$1.000.00
$0.00

$0.00

$0.00

$0.00

$14,300.00
$5.596.52
$0.00
$0.00
$0.00
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BUSINESS: Prayer by Paul Smith.

l/ A) Election of officers: Moved by Jerry Martin, seconded by Roger Martin
that the officers for the remainder of 2005 be as follows: Roger Martin -
Chairman, Paul Smith - Treasurer, and Jerry Martin - Secretary. It was
agreed that Paul Smith would complete tonight's mee